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Court of Appeals of the District of Columbia 
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i 

I 

| 


No. 5076. 

i 

Samuel Kluft, Appellant, 

i 

vs. 

W. A. Pierce Co., a Corporation. 

i 

i 

i 


a Supreme Court of the District of Columbia. 

In Equity. j 

No. 47327. | 

j 

j 

W. A. Pierce Co., a Corporation, Plaintiff, 

vs. 

I 

Samuel Kluft, The Federal Fireproofing Company, a 
Corporation; Rosslyn Steel & Cement Company, a Cor¬ 
poration; National Mortar Company, Inc., a Corporation; 
Detroit Engineering Company, Inc., a Corporation; 
Federal Steel Sash Company, a Corporation; Smoot 
Sand & Gravel Co., a Corporation, Defendants,' 

i 

i 

United States of America, 

District of Columbia, ss: 

| 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the j above-en¬ 
titled cause, to wit: 

1—5076a 
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SAMUEL KLUFT VS. W. A. PIERCE CO. 


1 Bill of Complaint. 

Filed August 17, 1927. 

In the Supreme Court of the District of Columbia. 

Equity. No. 47327. 

W. A. Pierce Co., a Corporation, 

vs. 

Samuel Kluft, The Federal Fireproofing Company, a 
Corporation; Rosslyn Steel & Cement Company, a Cor¬ 
poration; National Mortar Company, Inc., a Corpora¬ 
tion ; Detroit Engineering Company, Inc., a Corporation; 
Federal Steel Sash Company, a Corporation; Smoot Sand 
& Gravel Co., a Corporation. 

The bill of complaint of W. A. Pierce Co., a corporation, 
respectfully shows to the court as follows: 

1. The plaintiff is a corporation under the laws of the — 
and brings this suit in its own right. 

2. The defendant, Samuel Kluft, is a citizen of the United 
States and resident of the District of Columbia. The de¬ 
fendant, The Federal Fireproofing Company, is a corpora¬ 
tion, but the place of its incorporation is unknown 

2 to the plaintiff. The defendant, Rosslyn Steel & 
Cement Company, is a corporation, but the place of 

its incorporation is unknown to the plaintiff. The de¬ 
fendant, National Mortar Company, Inc., is a corporation, 
but its place of incorporation is unknown to the plaintiff. 
The defendants, Detroit Engineering Company, Inc., and the 
Federal Steel Sash Company and Smoot Sand & Gravel 
Co. are all corporations but the place of their incorporation 
is unknown to the plaintiff. All of the defendants are sued 
in their own rights. 

3. The defendant, Samuel Kluft, is the owner in fee 
simple of the following described land and premises, sit¬ 
uated in the County of Washington, District of Columbia, 
described as follows: Part of lot thirty five (35) in Berry 
& Middleton, Trustees’ subdivision of a tract of land called 
“Metropolis View”, as per plat recorded in Liber Governor 
Shepherd, folio 41, of the Surveyor’s Office of the District 
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! 

of Columbia, described by meets and bounds a^ follows: 
Beginning at a point on the East line of Fifth Street dis¬ 
tant 169.73 feet south of the southeasterly line jof Rhode 
Island Avenue and running thence North 65 degrees, 57 
minutes East 251.67 feet to a peg; thence South 24 degrees, 
3 minutes East, 74.65 feet to a peg; thence South 05 degrees 
57 minutes West 284.58 feet to a peg on the Eajst line of 
Fifth Street; thence North on the said East lino of Fifth 
Street, 81.75 feet to a peg and the place of beginning. 

4. Heretofore, to wit, on October 20, 1926, the defendant, 
Samuel Kluft, entered into a contract with the defendant, 
The Federal Fireproofing Company, a corporation, for the 

construction of a building on said land and! premises 

3 and the plaintiff thereafter, at the special instance 
and request of said The Federal Fireproofing Com¬ 
pany, a corporation, furnished lumber for the construction 
of said building upon which there remains a bafance due 
and unpaid of $2133.49 with interest thereon frjom April 
25, 1927 at the rate of six percent per annum. 

5. Plaintiff is not informed as to the terms under which 
the work contracted for is being or was done and tlfe amount 
due or to become due to the contractor constructing the 
same. The plaintiff has demanded of the defendant, Samuel 
Kluft, a statement of the terms under which the work con¬ 
tracted for is being done and the amount due or to become 
due to the contractor executing the same. 

6. On August —, 1927, the plaintiff caused to be filed 
with the Clerk of the Supreme Court of the Ijistrict of 
Columbia, a notice of its intention to hold a mechanic’s lien 
under the statute and a copy thereof was served <pn the de¬ 
fendant, Samuel Kluft on August —, 1927, together with a 
demand for the terms of the contract, set forth] in para¬ 
graph next preceding hereto. 

7. The work on said building has not been completed. 

8. On July 25, 1927, the defendant, The Federal Fire¬ 
proofing Company, a corporation, caused to be filed a notice 
of a mechanic’s lien in the office of the Clerk of the] Supreme 
Court of the District of Columbia and claimed therein the 
sum of $46,900, with interest thereon from July! 22, 1927, 
under a contract with the said Samuel Kluft and; the same 

is known on the clerk’s docket as mechanic’js lien No. 

4 10287. Plaintiff is uninformed as to the total sum 
claimed but is informed and believes and avers upon 

I 
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such information and belief that there is sufficient money 
due from the defendant, Samuel Ivluft, to the defendant, 
Federal Fireproofing Company, to pay sub-contractors, in¬ 
cluding this plaintiff. In said lien a claim is made for the 
balance due to said The Federal Fireproofing Company, 
under a contract with the defendant, Samuel Kluft. 

9. On August 2, 1927, the defendant, Rosslyn Steel & 
Cement Company, a corporation, caused to be filed a notice 
of a mechanic’s lien in the Office of the Clerk of the Su¬ 
preme Court of the District of Columbia and claimed 
therein the sum of $6,106.79, with interest thereon from 
April 30, 1927 under a contract with the Federal Fire¬ 
proofing Company and Samuel Kluft. Plaintiff has not 
information as to the justice of said claim. 

10. On August 4, 1927, the defendant, National Mortar 
Company, Inc., a corporation, caused to be filed a notice of 
a mechanic’s lien in the office of the Clerk of the Supreme 
Court of the District of Columbia and claimed therein the 
sum of $5,360.91, with interest thereon from the — day of 

-, 1927, under a contract with the Federal Fireproofing 

Company. Plaintiff has no information as to the justice of 
said claim. 

11. On June 30, 1927, the defendant, Detroit Engineering 
Co., Inc., a corporation, caused to be filed notice of a me¬ 
chanic’s lien in the Office of the Clerk of the Supreme Court 
of the District of Columbia and claimed therein the sum of 

$1,003.01, with interest thereon from the — day of 
5 -, 1927, under a contract with the Federal Fire¬ 

proofing Company. Plaintiff has no information as 
to the justice of said claim. 

12. On the — day of-, 1927, the defendant, Smoot 

Sand & Gravel Co., a corporation, caused to be filed notice 
of a mechanic’s lien in the Office of the Clerk of the Supreme 
Court of the District of Columbia and claimed therein the 
sum of $2,626.03, with interest thereon from the — day of 

-, 1927, under a contract with the Federal Fireproofing 

Company. Plaintiff has no information as to the justice of 
said claim. 

13. On June 9, 1927, the defendant, Federal Steel Sash 
Company, a! corporation, caused to be filed notice of a me¬ 
chanic’s lien in the Office of the Clerk of the Supreme Court 
of the District of Columbia and claimed therein the sum of 
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$1,309.60, with interest thereon from the — d^y of -, 

1927, under a contract with the Federal Fireproofing Com¬ 
pany. Plaintiff has no information as to the justice of said 
claim. 

14. The plaintiff says that it is entitled to a!mechanic’s 
lien on said property. 

Wherefore, the plaintiff prays: 

1. That a United States writ of subpoena issu^ out of this 
Honorable Court, commanding the defendants! to appear 
herein and answer the exigencies of this bill. 

2. That the said premises be sold and a trustee or trus¬ 
tees be appointed to make such sale. 

3. That the proceeds of sale be applied to the satisfac¬ 
tion of plaintiff’s lien. 

4. That if the proceeds of sale be insufficient] to pay the 
claim of the plaintiff, that the plaintiff be awarded a per¬ 
sonal decree for the deficiency against the defendants, Sam¬ 
uel Kluft and Federal Fireproofing Coinpanv and 

6 have execution therefor, as at law. 

5. For such further and other relief as the nature 
of the case may require and to the court seem m^et and just. 

W. A. PIERCE CO., 

By W. A. PIERCE, Pres. 

H. WINSHIP WHEATLEY, | 

Attorney for Plaintiff. 

District of Columbia, ss: 

7 ! 

W. A. Pierce, being first duly sworn, on oath Reposes and 
says that he is President of W. A. Pierce Company, a cor¬ 
poration; that he has read the annexed bill by him sub¬ 
scribed, knows the contents thereof and verily believes the 
facts stated therein to be true. 

W. A. PIERCE. 


Subscribed and sworn to before me this 12tli'day of Au¬ 
gust, 1927. | 

[seal.] WM. L. THOMAS, 

Notary Public, D. C. 


i 
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Answer of Defendant The Federal Fireproofing Com pang. 

Filed September 14, 1927. 
******* 


The answer of the Defendant The Federal Fireproofing 
Company, Incorporated, a Corporation, to the Bill of Com¬ 
plaint filed by the plaintiff herein respectfully states as 
follows : 


1. Defendant admits allegations contained in paragraph 
one of the plaintiff’s Bill of Complaint. 

2. For an answer to paragraph two of the plaintiff’s 

Bill of Complaint, defendant states in regard to the 
7 allegations contained therein respecting its incorpo¬ 
ration that it is a corporation incorported under the 
laws of the District of Columbia. Defendant admits all the 


other allegations contained therein. 

3. Defendant admits the allegations contained in para¬ 
graph three! of the plaintiff’s Bill of Complaint. 

4. Defendant admits the allegations contained in para¬ 
graph four of the plaintiff’s Bill of Complaint. 

5. For an answer to paragraph five, defendant states it 
has no knowledge of the facts stated therein and therefore 
neither admits nor denies the allegations contained therein. 


6. For an answer to paragraph six, defendant admits 
allegations contained therein. 


7. Defendant admits allegations contained in paragraph 
seven of the plaintiff’s Bill of Complaint. 

8. Defendant admits allegations: contained in paragraph 
eight of the plaintiff’s Bill of Complaint. 

9. Defendant admits allegations contained in paragraph 
nine of the plaintiff’s Bill of Complaint. 

10. Defendant admits allegations contained in paragraph 
ten of the plaintiff’s Bill of Complaint. 

11. Defendant admits allegations contained in paragraph 
eleven of the plaintiff’s Bill of Complaint. 

12. Defendant admits allegations contained in paragraph 
twelve of the plaintiff’s Bill of Complaint. 

13. Defendant admits allegations contained in paragraph 
thirteen of the plaintiff’s Bill of Complaint. 

14. Defendant admits allegations contained in paragraph 
fourteen of the plaintiff’s Bill of Complaint. 
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And now, having fully answered the jplaintiff’s 

8 Bill of Complaint, this defendant joins with the plain¬ 
tiff in its prayer that the building be sold and the 

proceeds be applied to the satisfaction of the plaintiff’s 
claim. 

And further this defendant asks this Honorable Court 
that after the plaintiff’s claim shall have been satisfied 
from the proceeds of the sale of the building under the lien 
of the plaintiff that this defendant’s claim be settled from 
the balance and in the event that there be not sufficient 
funds to satisfy this defendant’s claim after thejplaintiff’s 
claim is settled then this defendant asks this Honorable — 
that it be granted a deficiency judgment from the | defendant 
Samuel Kluft, owner of said building. 

THOMAS D. RIORDAN, Pres. 
DAVID L. RIORDAN, j 

Attorney for Defendant. 

i 

i 

District of Columbia, ss: 

i 

Thomas D. Riordan, being first duly sworn, 0^1 oath de¬ 
poses and says that he is the president of The Federal 
Fireproofing Company, Inc., a Corporation, that he has 
read the annexed Bill by him subscribed, knows the contents 
thereof and verily believes the facts therein stkted to be 
true. 

THOMAS D. RIORDAjN, Pres. 

\ 

Subscribed and sworn to before me this thirteenth day of 
September, 1927. 

[seal.1 PHEBE T. HUNGERFORD, 

Notary Public , D. C. 

| 

i 

9 Answer to Bill of Complaint. 


Filed September 20, 1927. 

i 

i 

# # * # ■* # # 


The defendant Samuel Kluft, answering thej plaintiff’s 
Bill of Complaint, states as follows: 

1. For answer to the first paragraph of the Bill 
of Complaint filed herein, this defendant neither admits 


or denies the same for the reason that he has no 


knowledge 


concerning the statements made therein. 
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2. Answering* paragraph two of the Bill of Complaint 
filed herein, this defendant admits the allegations and state¬ 
ments contained therein. 

3. Answering paragraph three, this defendant admits 
the allegations and statements contained therein. 

4. For answer to paragraph four, of the Bill of Com¬ 
plaint, this defendant admits that he entered into a written 
contract with the defendant, the Federal Fireproofing Com¬ 
pany, a corporation, dated 20th day of October, 1926, for 
the construction of a building on said land and premises, a 
copy of said contract is attached hereto marked Exhibit 
“A” and prayed to be read as a part hereof. This defend¬ 
ant neither admits nor denies that at the special instance 
and request of the Federal Fireproofing Company, the 
plaintiff furnished lumber for the construction of said 
building upon which there remains a balance due and un¬ 
paid of $2,144.49 with interest from April 25, 1927 at the 
rate of 6 per cent per annum, said defendant not having 
any knowledge thereof and if the same is material, requires 

strict proof thereof. 

10 5. Answering paragraph five of the Bill of Complaint 

this defendant refers to his Exhibit “A” and further 
answering said paragraph states that he furnished plaintiff 
with a statement of the work contracted for, the amount due 
or to become due the contractor, on to wit, $35,900.00. 

6. Answering paragraph six this defendant admits the 
allegations contained therein. 

7. For answer to the seventh paragraph of the Bill of 
Complaint this defendant admits the allegations contained 

therein. 

8. For answer to paragraph eight of the Bill of Complaint 
this defendant admits that on, to wit, the 25th day of July, 
1927, the Federal Fireproofing Company, a corporation, 
caused to be filed a notice of a mechanics lien in the office 
of the Clerk of the Supreme Court of the District of Colum¬ 
bia, in the sum of $46,900.00 with interest therein from July 
22nd which is known on the Clerk’s Docket as 10287. This 
defendant further states that at the time the Federal Fire¬ 
proofing Company, Inc., filed its notice of a mechanics lien 
there were no sum or sums due and owing to said Federal 
Fireproofing Company, Inc., for the reason that said com¬ 
pany, previous to this date, to wit, 22nd day of July, 1927, 
abandoned the work under the contract referred to herein- 
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above and liad already received from this defendant all 
money that was due to the date of said abandonment. 
Further answering, this defendant states that according to 
the terms of the contract, a copy of which is attached hereto 
and marked Exhibit “A”, there remains an unpaid balance 
of the contract price amounting to approximately 

11 $35,900.00, which balance, according to the terms of 
the contract, is payable $10,900.00 when j basement 

floor is in place and building is completed for Engineer’s 
and Architect’s inspection and Final payment 30 days after 
completion $25,000.00. (The final payment is t6 be made 
after inspection shows full compliance with the contract, 
drawings and specifications, this to be evidence^ by certi¬ 
ficate issued over the signature of Architect and I Engineer, 
and subject is Section 3 of the contract.) That since the 
Federal Fireproofing Company, a corporation, became in de¬ 
fault this defendant lias not paid or caused to be paid said 
contractor any money whatsoever, and since said default 
by the Federal Fireproofing Company, this defendant has 
made contracts for the completion of said building in ac¬ 
cordance with the terms and conditions of said contract. 
According to the information received bv this defendant it 
will cost approximately the sum of $15,000.00 tb complete 
said building in accordance with the terms and conditions 
of said contract. The further answer to said paragraph 
Hi is defendant states that according to the term|s and con¬ 
ditions of said contract, said building was to be!completed 
within one hundred forty (140) working days, fitom to wit, 
the 20th day of October, 1926, and said contract further 
provides that for each day that the building shall remain 
uncompleted thereafter, this defendant is to be entitled to 
the sum of $25.00 by way of liquidated damagefe from the 
contractor. This defendant has not sufficient knowledge at 
this time to state the approximate amount of money which 
will be left in his hands after the completion of said build¬ 
ing, in accordance with the terms and conditions |of the con¬ 
tract and the adjustment of the liquidated damages 

12 hereinbefore mentioned, but is perfectly filling that 
said sum, whatever it may be, shall be distributed to 

any and all persons or firms having just claims growing 
out of the construction of said building. 

9, 10, 11, 12, 13. For answers to paragraph^ nine, ten, 
eleven, twelve and thirteen of the Bill of Complaint, this 
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defendant admits the allegations contained therein and 
further states that he has no information as to the justice 
of said claim at this time, and calls for strict proof thereof. 

14. For answer to paragraph fourteen, this defendant 
denies that the plaintiff is entitled to a mechanics lien on 
said property but on the contrary states that the plaintiff 
and the defendants mentioned herein are entitled to only 
so much of the original contract price as shall remain un¬ 
expended after the completion of said building and the ad¬ 
justment of all accounts between the Federal Fireproofing 
Company, hie. 

For further answer to said paragraph this defendant 
states that lie has paid no money whatsoever to the con¬ 
tractor, tlub Federal Fireproofing Company, or anyone 
else, after having received notice of the claim of this plain¬ 
tiff or anv of the claims of anv of the defendants herein, 
and that he is holding the unexpended balance of theoriginal 
contract price for completion of the building in accordance 
with the plans and specifications and for distribution in ac¬ 
cordance with the Code of Law of the District of Columbia. 

Wherefore this defendant, having fully answered the Bill 

7 C 1 v 

of Complaint herein, prays: 

1. That this bill be dismissed without costs against this 
defendant, Samuel Kluft. 

K» 2. For such further and other relief as the nature 
of the case may require and to the court seem meet 
and just. 

! SAMUEL KLUFT. 

.1. L. KRUPSAW 

Afttf. for Defendant S. Kluft. 


District of Columbia, ss : 

Samuel Kluft, being first duly sworn, on oath deposes 
and savs that he is the defendant in the above entitled 
cause: that he has read the annexed answer by him sub¬ 
scribed, knows the contents thereof and verily believes the 
facts stated therein to be true. 

SAMUEL KLUFT. 


Subscribed and sworn to before me this 20th day of Sep¬ 
tember. 1927. 

fsEAL.l ELMER O’HARA, 

Notary Public, D. C. 
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Exhibit “A.” 

j 

Building Contract. 

i 

i 

Articles of agreement made this 20th day of* October, 
A. D. one thousand nine hundred and twenty-six, by and 
between Federal Fireproofing Company, Inc., pajrty of the 
first part, hereinafter called the Contractor, aiid Samuel 
Kluft, party of the second part, hereinafter failed the 
owner, witnesseth: 

Sec. 1. That the said Contractor, for and in considera¬ 
tion of the sum of One Hundred Six Thousand Ipine Hun¬ 
dred Dollars, and the covenants and | payments 
14 thereof hereinafter mentioned, to be mad^ and per¬ 
formed by the owner, do hereby covenant land agree 
to furnish and pay for all the labor and materials, scaffold¬ 
ing, transportation, and utensils necessary to eiject, build, 
set up, finish, and complete for use in the most substantial 
and workmanlike manner and strictly in accordance with 
the plans and specifications prepared by A. E. Klppt, Struc¬ 
tural, and II. A. Brandt, Architect, the building which shall 
be known as and numbered 2215 Fifth Street, Nj E. in the 
City of Washington, in the District of Colunibia; only 
Union Labor and Materials manufactured by Unlion Labor 
shall be employed on this job. 

All labor and materials shall be of the best Quality un¬ 
less otherwise specified. The Contractor shall perform this 
work and finish the same under the direction ijnd to the 
satisfaction, approval, and acceptance of A. E. IOupt, En¬ 
gineer and Harry A. Brandt Architect, or their | substitute 
as hereinafter provided, without assigning or jsubletting 
the whole or any part thereof, except with the previous 
consent, in writing, of the said owner, approvbd by the 
Architect & Engr. Said work to be performed strictly in 
accordance with the plans and specifications, including all 
labor and materials provided for either in the drawings or 
in the specifications, and also all which are reasonably re¬ 
quired for the completion of the said Eagle Bedding Com¬ 
pany building, although not specifically referred to in the 
drawings or specifications. The Contractor shall apply to 
the Architect for whatever further drawings or| specifica¬ 
tions may be necessary to explain the work to bejdone, and 
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shall conform to such additional drawings and specifica¬ 
tions as if they had been originally a part of this Agree¬ 
ment : Provided they are reasonably consistent with the 

•/ * 

original plans and specifications, which, being identified by 
the signatures of the parties hereto, are hereby made part 
of this agreement as fullv as if they were at length herein 
set forth. 

15 Sec. 2. Architect’s Engr. Powers.—The plans and 
specifications shall be construed and interpreted by 
the Architect; and in the event of any dispute arising 
respecting the true meaning and intent of the drawings or 
specifications, reference shall be made to the Architect, 
whose decision thereon shall be final and conclusive. 

Sec. 2. Payment and Release of Liens.—The owner 
will pay to the Contractor the sum of One Hundred Six 
Thousand Nine Hundred Dollars ($106,900.00) as the work 
progresses, subject to additions and deductions on account 
of alterations as hereinafter provided: Such sum shall be 
paid in instalments as follows: 


When Shovel work is completed, footings arc 
poured and forming for concrete walls is com¬ 
pleted and poured for basement, the sum of. . . $9,000.00 


When first floor is poured, the sum of. 20,000.00 

When roof is poured, the sum of. 20,000.00 


When building is entirely enclosed, and all walls, 

windows, doors, etc., are in place, the sum of. . 22,000.00 
When basement floor is in place and building is 
completed for Engineer’s and Architect’s in¬ 


spection, the sum of. 10,900.00 

Final payment *>0 days after completion. 25,000.00 


The final payment is to be made after inspection shows full 
compliance with the contract, drawings and specifications, 
this is to be evidenced bv certificate issued over the signa- 
ture of Architect and Engineer. Provided, however, no 
payment need be made until four (4) days after a 
16 request in writing to the owner therefor, accom¬ 
panied by the delivery of a certificate, signed by the 
Architect, that this Agreement has been fully performed 
by the Contractor up to the date of such certificate, which 
shall also state the amount earned on the contract up to the 
date of the certificate. Payments made to the Contractor- 
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; 

during the progress of the work shall be deemed general 
payments on account, and the certificate of the Architect, 
on which such payments are based, shall be held! to have 
been given only for the purpose of fixing the sum then to be 
paid, and no such payment shall be deemed an acceptance 
of defective work, or a waiver of any right of thje owner, 
nor be held to prejudice the final settlement of account. In 
30 days after the final completion of the work herein con¬ 
tracted for the owner shall pay, upon the presentation of a 
certificate of the Architect that the same is due andj includes 
all extra work, the balance then unpaid and due of the full 
contract price of the work contracted for. 

And further provided, That before the last two'(2) pay¬ 
ments shall be due the Contractor from Hie said ojwncr, he 
shall be well assured that no mechanic’s lien or ojtlier lien 
exists or can attach to the aforesaid building orj real es¬ 
tate for material furnished to or work performed upon the 
same under this contract or under said Contractor, and as 
evidence thereof the Contrateor shall furnish tlje owner 
a written “Release of Liens,”* signed, sealed and (executed 
by all corporations and persons who have furnished any 
labor or material for or who are subcontractors upon said 
building or any part thereof, or the fixtures or improve¬ 
ments upon said real estate under this contract!, or any 
agreement whatever relating to the same ugder this 
17 contract; and said Release of Liens shall have an¬ 
nexed thereto a certificate in writing signed by the 
said Contractor and certifying that the signatures of all 
corporations or persons to said Release are genuine and 
embrace all and every of the said corporations and persons; 
said Release and certificate shall be in substance of the 
form of Release of Liens* and Certificate hereto j attached 
and made part hereof, and all which shall be a Condition 
precedent to payment under this contract or for exira work. 
And before payment of the entire contract pricje to the 
said Contractor he expressly covenant that the sajid build¬ 
ing and real estate shall be free from anv and all claims or 
liens for any and all work and material furnished |the same 
under any contract with said contractor, and all ! such re¬ 
corded liens shall be released of record. And fhe Con¬ 
tractor covenant to save the said owner and their assigns 

i 


! 
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harmless from all claims or liens by workmen, materialmen 

v 7 

or subcontractors of said Contractor on said work. 

Sec. 4. Extra Work—Alteration.—The owner maw with 
tin* consent of and through the Architect, at any time direct 
any alteration in, addition to, or ommission from, the plans 
and specifications or work above mentioned, and the work so 
ordered shall, in all respects, be governed by the provisions 
of this agreement as if it had been originally provided 
for in the plans and specifications. The Contractor shall 
not, on account of such alteration or addition, be allowed 
any further bompensation or any extension of time for the 
completion of the whole work, unless he shall within five 
days of the receipt of such order send to the owner, through 
the Architect, a request in writing for such addi- 
18 tional compensation or time demanded, and there¬ 
upon the owner and Contractor shall, in consultation 
with {lie Architect, agree what additional compensation and 
time, if any, shall be allowed. If they can not agree, the 
question shall be decided by arbitration as hereinafter pro¬ 
vided for. In no event shall additional time and compensa¬ 
tion be allowed for any work or material furnished unless 
such work shall have been performed or materials fur¬ 
nished in pursuance of a written order, followed by a 
written request on the part of the Contractor, as above pro¬ 
vided. In case of a claim for extra work by the dav, no 
amount shall be held to become due on account thereof, un¬ 
less a statement in writing of such day’s work is delivered 
to the Architect not later than the week following that dur¬ 
ing which the work is alleged to have been done; and only in 
case the said work shall have been ordered in writing by 
the owner or Architect. In case of any omissions from the 
plans or specification, made upon a written order of the 
owner, reasonable deductions shall be made from the 
amount hereinafter agreed to be paid, if, at the time of 
giving such order, the owner shall, in writing, claim such 
deduction; and if the parties can not agree to the amount 
so to be deducted, the question shall be decided by arbitra¬ 
tion as hereinafter provided. And it is mutually agreed 
that the Architect shall have the right to direct such 
changes in construction as in his judgment shall become 
necessary or desirable during the progress of the work, 
provided that the same shall involve no additional expense, 
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and provided that, should such change make the \york less 
expensive a reasonable amount shall be deducted from the 
contract price hereinbefore agreed to be paid. 

Sec. 5. Time for Doing the Work,—The Contracjtor shall 
commence the work on or before the — day!of Octo- 

19 ber, 1926, or within — days after the delivery of 
copies of the contract, drawings, and the lines and 

levels of the building, and shall at all times thereafter 
prosecute the work diligently and complete the same and 
any additions thereto or alterations hereof within 140 days 
from the day when the work should have been commenced 
as above provided, without performing any parti of said 
work in unsuitable weather. Upon failure to complete the 
work at the time so fixed, the Contractor shall pajy to the 
owner the sum of Twenty five ($25.00) dollars for each day 
after said time and until the work is completed, sjich pay¬ 
ment to be taken as liquidated damages and not! as for¬ 
feiture. Provided, however, that if, during the progress 
of the work it shall be damaged or destroved bv fi)*e; or if 
it shall be obstructed or delayed bv unsuitable weather, or 
by the acts or omissions of the owner or of somb person 
who has entered into an independent contract ynth the 
owner for work on or materials for the premises; or if there 
shall be anj" delay caused by a strike or lockout in the 
building trades, then the time for completing the wdrk shall, 
at the request, in writing, of the Contractor, madp within 
Three days after such damage has occurred or such delay 
has commenced be extended bv such time as is reasonably 

- i 

necessary to repair the damage, or to compensate for the 
delay thus occasioned and as shall be agreed upon| in writ¬ 
ing, to be signed by the parties and to become a part of this 
Agreement. If the parties do not agree upon the extension 
of time thus to be allowed, the question shall be determined 
by arbitration as hereinafter provided. 

I 

*A bonus of Ten Dollars per day is to be paid b|y owner 
to contractor for each day the job is completed milder 140 
working days. 

20 Sec. 6. Right to Terminate Agreement.4-If the 
Contractor shall not commence the work hqreunder 

within Seven days after the time above stipulated ;i or if it 
shall at any time thereafter during the continuance of this 


i 

i 
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Agreement fail, for the period of Seven (7) days after no¬ 
tice in writing from the owner or the Architect, to employ 
a sufficient number of competent workmen, or supply suffi¬ 
cient materials of proper quality; or for such period shall 
fail in any other respect to prosecute the work in conformity 
with the provisions of this Agreement; or if it shall become 
bankrupt or insolvent or make an assignment for the bene¬ 
fit of its creditors; or if it shall, without the consent in 
writing of the owner, attempt to or sublet or assign its 
interest or any part of its interest in this Agreement, in 
each of these cases the owner may, upon notice in writing 
given to the Contractor, terminate its employment under 
this Agreement, and may forthwith enter upon and take 
possession of the premises and of all materials thereon, 
and employ any other person or persons to complete the 
work: in such event no scaffolding or fixed tackle of any 
kind belonging to the Contractor shall be removed, so long 
as the same is needed for the work by the owner. If the 
expense of so completing the work shall exceed the unpaid 
balance of the sum agreed to be paid the Contractor under 
this Agreement the Contractor shall pay such excess to the 
owner upon the final completion of the work. After the 
termination of the Agreement as above provided, no pay¬ 
ment shall be made to the Contractor until the work shall 
have been Completed as above provided, and the total cost 
thereof finally ascertained. From any balance so due the 
Contractor at the time of so terminating the Agreement, 
the owner may deduct the damages for breach of the Agree¬ 
ment by the Contractor, and the owner shall not be 
21 liable to the Contractor in any way for the manner 
in which the work has been completed. 

Sec. 7. Indemnity to Owner.—The Contractor shall con- 
form, and cause its agents and employees and any subcon¬ 
tractors to conform, to all laws, ordinances, and regula¬ 
tions which, during the continuance of the contract, shall be 
in force where said premises are situated, relating to the 
operations to be carried on under this Agreement, and the 
Contractor shall assume and indemnity the owner against 
all liability loss or damage whatsoever, arising either from 
the violations of such laws, ordinances, or regulations, or 
from the injury to any persons or property, including 
breaches of contract which shall arise from the negligent 
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acts, omissions, or delays of the Contractor, its agents, em¬ 
ployees, or and subcontractors, under its control. Among 
other things, where there are other contractors jemployed 
on the work, the Contractor shall be responsible to all other 
contractors or persons for all damage to work ahd persons 
or property, or for loss caused by its negligence, br by fail¬ 
ure to finish work at the proper time, and preventing such 
portion of the work being finished by the several contractors 
at the dates named in this Agreement for its completion, 
or for any other cause. 

Sec. 8. Improper Work, Materials or Workrpen.—The 
Contractor shall, within twenty four hours after receipt 
of written notice from the Architect, remove an^ material 
from the premises condemned by the Architect oj* engineer 
and proceed forthwith to take down any portion of the work 
which the Architect or engineer shall deem as ujnsound or 
improper, or not in conformity with the drawings |and speci¬ 
fications, or dismiss any employee who, in the ppinion of 
the Architect, is incompetent, or has misconducted himself. 

Sec. 9. Default by Contractor.—If the Contractor after 
written notice, shall refuse or for 7 days oijnit to per- 
22 form any specific work or supply any materials for 
any specific work, or to remove any objectionable 
work or materials, the owner may provide for, br remove 
such work or materials, and reimburse himself byj deducting 
the cost thereof from any money then due, or thereafter 
to become due, to the Contractor herein. The certificate of 
the Architect of the cost to the owner of so providing such 
labor or materials shall be final and conclusive between the 
parties hereto. 

Sec. 10. Damage to Work—Loss of Material.—The owner 
shall not be accountable for or affected by any lo^s or dam¬ 
age which may happen to said building from buy cause, 
nor for any other articles or materials used or employed in 
or about the same, during the period of construction, nor 
until he shall be notified in writing by the Contractor of the 
full completion of the same. 

Sec. 11. Foreman.—The Contractor shall supply a com¬ 
petent foreman of the work, satisfactory to the Architect. 

Sec. 12. Vouchers.—The Contractor shall, when required 
by the Architect, produce for inspection all vouchers show¬ 
ing the quality of the materials used. 

2—5076a 
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Sec. 13. Architect’s Substitute.—In case of the tempo¬ 
rary absence or disability of the Architect, & Engineer 
representative, duly appointed by arct. & Engr. in writing, 
shall, for all purposes, be substituted for the Architect 
herein named. In case for any reason, the Architect herein 
named shall neglect or cease to act for the owner, any archi¬ 
tect appointed in writing by the owner shall, for all pur¬ 
poses, be substituted for the Architect herein named. In 
either case, the representative of the Architect so appointed 
or substituted shall possess all the power hereby provided 
to be exercised by the Architect specifically named. 

23 Sec. 14. Agent of Owner.—Any persons appointed 
by the owner in writing as his representative shall 
have the authority and exercise the power herein granted 
or provided to be exercised by the owner. 

Sec. 15. Arbitration.—All claims and disputes arising 
under this Agreement shall be referred by the parties to 
the Architect for decision, and except in those matters as 


to which such decision is hereinbefore declared to be con¬ 


clusive, either party dissatisfied with such decision may, 
upon giving three days’ notice in writing to the other party, 
have the question referred to three arbitrators, to be chosen 
one by each of the parties hereto, and the third by the two 
so chosen. Each of the parties hereto shall pay one-half 
the expenseof such reference. If such notice of appeal is not 
given within five days, the decision of the Architect shall 
be final. 


Sec. 16. Waiver of Breaches.—And it is further agreed 
that no waiver of any breach of any covenant, condition, or 
agreement herein contained shall be construed to be a waiver 
of any covenant, condition, or agreement itself, or of any 
subsequent breach thereof. 

Sec. 17. Supplemental Agreements.—Neither party shall 
make any claim upon the other based upon any alleged 
verbal agreement supplementary to or in alteration hereof; 
but in the absence of any other written agreement all work 
performed upon and all material furnished said building or 
premises by or on behalf of the said Contractor shall be 
conclusively presumed to be done or furnished under this 


contract. 
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General Conditions. 


See. 1. Inspection.—The Contractor sfiall at all 

24 times during the progress of the work lafford the 
owner and Architect, and any person thereto author¬ 
ized by either of them, free, safe, and convenient access to 
all parts of the building for the purpose of inspection and 
criticism. 

i 

Sec. 2. Protection to Work.—The Contractor ^hall at all 
times keep the work properly protected, and! shall use 
proper precautions to prevent injury thereto. 

Sec. 3. Watchmen.—The Contractor shall, whenever re¬ 
quested in writing, and so long as required by;the owner 
furnish a day and night watchman for the premises, and 
shall receive for each week’s watch so required, in addition 
to the compensation above provided, the sum of — dollars 
per week. 

Sec. 4. Premises to be Left Clean.—The Contractor shall 
remove all dirt and rubbish resulting from operations from 
time to time, as the Architect may direct, and tehall, upon 
the completion of the work, leave the premises and the 
whole of the work clean, whole, tight, and fit for occupa¬ 
tion. 

Sec. 5. Drawings.—All the work shown on the drawings 
is intended to be correct according to the scale at which 
the drawing is made; but figured dimensions j and detail 
drawings are in all cases to be followed, though; they differ 
from the scale measure; provided they do not! materially 
differ from the original plan. The Architect {will supply 
full-size drawings of all details, and any work constructed 
without such drawings, or not in accordance .with them, 
must be removed and replaced at the Contractors expense. 

Sec. 6. To Whom Drawings Belong.—All drawings and 
specifications are the property of the Architecj, and must 
be be returned to him on completion of building!. The final 
payment will not be made until they are so returned. 

25 Sec. 7. Obtaining Licenses, etc.—Each | Contractor 
shall give to the proper authorities all requisite no¬ 
tices relating to the work in his charge; obtain all official 
licenses for temporary obstructions, enclosures, etc.; be 
responsible for any accidents resulting from either con¬ 
tract or extra work under his charge; make goqd any dam- 


i 
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age, injury or delay caused by him to other contractors, 
to neighboring premises or sidewalks, or to the person and 
property of the public, which he or his workmen may occa¬ 
sion ; and comply with all laws ordinances, regulations, 
police regulations, and building regulations in force in the 
District of Columbia, and pay all fees required by the said 
district. 

Sec. 8. Water.—Each subcontractor is also to pay for 
water used in his work. 

Sec. 9. Repairing Defects.—The Contractor will, at any 
time or times within twelve months after the completion of 
said building, at the request of the owner, without any 
charge or claim of compensation therefor, make any re¬ 
pairs in the work undertaken or done by it and will also 
indemnity the owner for any damage to the building that 
mav occur to it bv reason of the defects which rendered 
such repairs necessary; provided such repairs or damages 
were not occasioned by the fault of the owner or of some 
other person who entered into an independent contract with 
the owner, or a wrongdoer. 

Sec. 10. Insurance.—The Contractor or owner may ef¬ 
fect insurance against loss or damage by tire (in companies 
authorized to do business in the District of Columbia) to 
cover their several interests in the building, and the ma¬ 
terial in or about the same. 

Sec. 11. And the parties hereto, for themselves, their 
and each of their executors, administrators and as- 
26 signs, 1 do hereby mutually covenant, promise and 
agree that they will keep and perform each and every 
of their respective obligations, covenants, conditions or 
agreements herein contained. 

In witness whereof the parties hereto have interchange¬ 
ably set their hands and seals to this contract and a dupli¬ 
cate thereof on the dav and vear first above written. 

* V 

(Signed) FEDERAL FIREPROOFING 

COMPANY. [seal.] 

THOMAS D. RIORDAN. [seal.] 

Treasurer. 

SAMUEL KLUFT. [seal.] 
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Exhibit “A”. 
J. L. Krupsaw, 


| 

Attorney-at-Law, 


Columbian Building, 416 5th Street N. W., 
Washington, D. C. j 


Notary Public. 


September 


13, 1926. 


Mr. Samuel Ivluft, 

c/o Eagle Bedding Company, 
Washington, D. C. 

Dear Sir: 


We agree to completely construct and finish {he factory 
and warehouse for the Eagle Bedding Company to be lo¬ 
cated at 2115 5th Street, Northeast, Washington, D. C. 
stric/dy in accordance with the plans and specifications 
prepared by Mr. H. A. Brandt, Architect and j Alexander 
E. Klupt, Engineer, except that the following enumerated 
changes, modifications and substitutions be considered as a 
part of the specifications above referred to for |the sum of 
one hundred six thousand nine hundred dollars i($106,900). 

1. Where present plans and specifications call for con¬ 
crete slab on 6" rough fill, substitute as follows:!— 4" stone 

concrete, (12 4 mix) with monolithic finish laid on a 
27 6" cinder fill (cinders to be clean, dry, well screened 

and well tamped). 

2. In place of roof as shown and specified, substitute as 
follows: (a) on top of structural concrete slab, lay dry 
cinders as per specification with minimum of! 2" at low 
point, and 11" at high point, {b) over dry cipders apply 
3" cinder concrete slab of 1 2 1 /> 5 mix. (c) overjcinder con¬ 
crete slab apply 1" smooth cement topping. (^) over this 
lay 4 ply standard ten year guaranteed slab roof to have a 
pitch of not less than one-eighth inch to the horizontal foot. 
(e) all flashing, downspouts, etc. to be exactlf as shown 
on plans and as originally specified. 


i 
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X For natural granite and limestone trim specified sub¬ 
stitute artificial stone simulating granite and limestone ef¬ 
fect respectively, as manufactured by the Lake Stone Com¬ 
pany. 

4. All glass in factory type each to be of obscured wire 
glass instead of glass as originally specified. 

5. Specifications for treatment of exposed surfaces of all 
concrete to be modified as follows: Exterior to be exactly 
as specified, i. e\, rubbed with corborundum stone and ce¬ 
ment washed. 

Interior of building in factory area only to have all fine 
and other projections removed so as to leave surfaces in a 
smooth and workmanlike condition. 

(i. Should owner decide to further treat the interior ex¬ 
posed surfaces of concrete, we agree to brush in a satis- 
factorv and workmanlike manner all such surfaces for the 
additional sum of two thousand one hundred dollars ($2,- 
100.00), any smaller areas of surface to be charged for on 
a pro rate basis. 

Verv truly yours, 

FEDERAL FIREPROOFING COMPANY, INC., 
[seal.] 1 By THOMAS D. RIORDEN, Treas. 

Engineer,-. 


Exhibit “A.” 

Addenda to Contract Evidenced by Signatures of Contract¬ 
ing Parties. 

The Federal Fireproofing Company hereby agrees to re¬ 
fund Samuel Kluft the sum of $400.00 out of the fourth 
payment. 

The Federal Fireproofing Company agrees to furnish a 
bond written by the Royal Indemnity Company, The Mc¬ 
Lean Company, General Agents by A. L. Handy, attorney- 
in-fact; to complete the building free and clear of liens, 
and to make said bond to both the owner, Samuel Kluft and 
the Union Trust Company, Washington, D. C. 

28 The Federal Fireproofing Company agrees to co¬ 

operate and assist in every way the sub-contractors 
not operating under it’s agreement with the owners, namely 
the Heating, elevator and sprinkler system contractors, 
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and other sub-contractor properly vouched for liy owners 
who may work on Eagle Bedding Company Building. 

The Contractor agrees to furnish all necessary ilabor and 
material and to construct and complete an extension to 
R. R. loading platform extending to the rear of |the build¬ 
ing in accordance with sketch to be furnished by! Architect 
or Engineer at such additional cost to the own4r as such 

0 m j 

actual labor and material shall cost the contractor, these 
sums to be determined from the bills for material!and labor 
actually signed and receipted and filed with the!owner by 
the contractor, plus ten per cent (10%) added thereto. 

[seal.] - Owner j [seal.] 

FEDERAL FIREPROOFING CO., j [seal.] 

Contractor, 

By THOMAS D. RIORDAN, Treas. 

i 

Order Referring Case to Special Master. 

Filed April 13, 1928'. I 

j 

# # * # * * i # 

Upon consent of counsel for plaintiff and for the defend¬ 
ants, and with approval of the court, it is ordered by the 
court this 13 day of April, 1928 that the matters hnd things 
heretofore pending before the auditor of this Coijirt be, and 
the same are, hereby referred to Herbert L.| Davis as 
Special Master, to be completed before said Spedial Master 
in accordance with the order of reference heretofore passed 
herein under date of December 13, 1927. 

W. HtTZ, 

i Justice . 

0. K. 

E. HILTON JACKSON, | 

Of Counsel for Samuel Kluft. 

H. WINSHIP WHEATLEY, j 

Atty. for Riff. j 

! 

29 Order for Payment of Compensation to Special 

Master. 

i 

Filed November 28, 1928. 

* # # # # # i w 

j 

This cause came on this day to be heard upon jthe motion 
of Herbert L. Davis, filed November 26, 1928, of which all 
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counsel in the cause had due and timelv notice and af- 

•/ 

forded opportunity to be heard—to order the payment of 
his compensation, as Special Master, under the order of 
reference of April 13, 1928 of $1,840.00 as claimed in his 
report, filed herein, and the same having been argued by 
counsel and duly considered, it is by the Court, this 28th 
day of November 1928 

Ordered and decreed that the defendant, Samuel Kluft, 

out of the fund admitted bv him in his answer to the Bill 

* 

of Complaint to be in his possession and belonging to the 
parties to this cause or to some of them, pay to the said 
Herbert L. Davis, within fifteen days from this date, for 
his services as Special Master rendered in this cause, the 
sum of $1840.00, the ultimate assessment of said compensa¬ 
tion, as between the parties to this cause, to await and abide 
the final decree of this Court, the said compensation being 
meanwhile approved under the provisions of paragraph five 
of Equity Rule 63 of this Court, subject to revision thereof, 
if any, that the Court on final hearing of this cause may 
think should be made. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 

Exception noted and allowed hereto by New Amsterdam 
Casualty Company, surety on undertaking or bond of the 
defendant, Samuel Kluft. 

JENNINGS BAILEY. 

30 Decree Referring Cause Back to Special Master. 

Filed December 20,1928. 
*##*### 

This cause came on to be heard at this term upon the 
pleadings, the report of the Special Master filed October 
23, 1928, the testimony filed therewith and the exceptions 
thereto and was argued by counsel. Whereupon, upon con¬ 
sideration thereof, it is by the Court, this 20th day of De¬ 
cember A. 1). 1928, adjudged, ordered and decreed that the 
defendant tlie Federal Fireproofing Company ceased work 
upon the building involved in this cause on July 22, 1927 
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and that said building was completed by thej defendant 
Samuel Kluft on October 19, 1927; that this cau^e be and it 
hereby is referred back to Herbert L. Davis, Special Mas¬ 
ter to report upon the record herein, the testimony already 
taken and such further testimony as may be adduced before 
him, upon the following matters, viz: 

(1) A finding as to whether the defendant Federal Fire¬ 

proofing Company was justified in ceasing work upon said 
building on July 22, 1927, under its contract of 0ctober 20, 
1926. * | 

(2) A finding in a separate schedule of all !claims for 
which mechanics’ liens were filed, with the dal|es of such 
filing and the amounts claimed; 

(3) A finding in a separate schedule which of| the claims 
for which mechanics’ liens have been filed liaye been as¬ 
signed to the defendant Samuel Kluft with the names of 
the claimants, the amounts claimed and the dates of the 
assignments and of claims which he has paid aftpr the Fed¬ 
eral Fireproofing Company ceased work on said building 
and which have been assigned to him but for which no lien 
has been filed. 

(4) A finding in a separate schedule of what por- 
31 tion of of the cost to defendant Samuel Kluft of the 
completion of said building after the defendant Fed¬ 
eral Fireproofing Company ceased work thereof, is charge¬ 
able against said Federal Fireproofing Company as nec¬ 
essary to complete its contract. 

It is further adjudged, ordered and decree^. that the 
liability of the defendant Samuel Kluft to thej defendant 
Jerry Miatico upon the paper writings filed iii the cause 
and designated as exhibits 19 and 20, respectively be and 
the same hereby is adjudicated to be that of a special prom¬ 
isor in writing, as provided by Section 1257 df the Code 
of Law for the District of Columbia, and the sjiid Special 
Master is further directed to ascertain and report, with 
respect to the claim of the said defendant the following, viz: 

(a) The amount and fair value to said defendant of the 
labor and materials furnished by him pursuant to the 
paper writing dated May 2, 1927, designated as Kxhibit 19, 
together with the dates and amounts of payments thereon; 

(b) The amount and fair value to said defendant of the 
labor and materials furnished pursuant to the paper writ- 
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in** (laird June 22, 1927, designated as Exhibit 20, together 

with the date's and amounts of any credits thereon; 

(r) The amount and fair value to said defendant of the 

labor and materials furnished bv wav of extras under and 

•/ «• 

by virtue of the construction contract dated October 20, 
1926, by and between the defendant Samuel Kluft and the 
defendant the Federal Fireproofing Company, Inc., to¬ 
gether with the dates and amounts of any credits thereon, 
and time same were furnished. 

(fl) The time, amount and fair value to said defendant 
of the labor and materials furnished by him pursuant to 
contract between him and defendant Samuel Kluft for the 
completion of the building after defendant Federal Fire¬ 
proofing Company ceased work thereon. 

32 The* Court expressly reserves until the coming in 
and consideration of the further report hereby or¬ 
dered, the passage of any final decree upon the claim of the 
defendant Miatico and any action upon the exceptions to 
the report of the Special Master already filed. 

And this cause coming on to be further heard upon the 
motion of the defendant Samuel Kluft to vacate the order 
passed herein November 28, 1928, for the payment of the 
compensation of Herbert L. Davis, Special Master, it is 
further ordered that said motion be and it is hereby over¬ 
ruled, except that said decree is hereby modified to pro¬ 
vide for the payment forthwith of $1000.00 of the said 
amount, in all other respects said decree of November 28, 
1928 shall remain in full force and effect subject to the 
action of this Court upon further report of the Special Mas¬ 
ter on the re-reference. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 


Report of Special Master. 

Filed April 20, 1929. 

##*-*#*# 


1. This cause is before the undersigned as Special Mas¬ 
ter under Order of Reference filed December 20, 1928. 
Hearings were held by the Special Master on March 6th 
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and March 13th, 1929. The testimony adduceji at said 
hearings accompanies this report. 

2. The report of the Special Master under the original 
Order of Reference was tiled October 23rd, 1928. j That re¬ 
port sets forth the facts necessary to a proper un- 
33 derstanding of the pending cause and no good pur¬ 
pose would be served in restating those fjacts. Ac¬ 
cording!} 7 , the Special Master proceeds to report his findings 
under the several directions contained in said! Order of 
Reference of December 20, 1928. For the convenience of 
the Court, the several findings are set forth in jthe order 
in which they are contained in said Order of Reference. 

(1) A finding as to whether the defendant Federal Fire 
Proofing Company was justified in ceasing work jupon said 
building on July 22nd, 1927, under its contract of October 
20th, 1926. * ! 


3. The Special Master finds that the Federal Flire Proof¬ 
ing Company was justified in ceasing work upon said build¬ 
ing on July 22nd, 1927, under its contract of Octbber 20th, 
1926. The record of testimony adduced before the Special 
Master shows conclusively that the reason that the Federal 
Fire Proofing Company ceased work was beeaikse of the 
failure of the defendant, Samuel Kluft, to make i payments 
as provided for. The testimony is convincing th^t the said 
Federal Fire Proofing Company was requested by the de¬ 
fendant Samuel Kluft to perform and did perfprm extra 
work from time to time and it is not denied that ithis extra 
work was not paid for. These extras amounted !to a large 
sum. It further appears that certain work to wit; the pour¬ 
ing of the floor out of sequence, was done at the direction 
of Samuel Kluft and no payment whatsoever kvas made 
on that account. Thomas D. Riordon, President of the 
Federal Fire Proofing Company, testified as follows (R. 


7-9): 


“Mr. Riordan: When did you stop work on thb job? A. 
July 22, 1927. j 

Q. Do you mind taking that contract and informing the 
Auditor what the schedule of payments was undbr the con¬ 
tract? A. When the initial work was completed, j $9,000.00; 

when the first floor is poured, $20,000.00 when the 
34 roof is poured, $20,000.00; when the building is en¬ 
tirely enclosed, and all doors windows, e^c., are in 
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place, $22,000.00; when the basement is completed, $10,- 
900.00 ; final payment, thirty days after completion. 

Q. With regard to the $10,900.00, with whom did you talk 
about payment in that case? A. Mr. Ivluft, the owner. 

( t >. You mean Mr. Samuel Kluft? A. Yes. 

U. What did he say to vou ? A. Mr. Kluft told me that 
in lieu of settling for the extra work at the time, if we 
poured the concrete floor in the basement, that he would 
pay us $10,900.00. 

( t >. What do you mean ? A. We would not pour, because 
it did not come in sequence on the job. He asked us to 
put this floor in, and we agreed to it. It was entirely verbal. 
We put the floor in. He wanted us to do the work out of 
sequence. 

Q. Did you do it? A. Yes. 

Q. Did you finish it? A. Yes. 

Q. Was the architect there every day to inspect it? A. 
The engineer was; the architect was not there every day. 

Q. Was hb around when you were pouring this floor ? A. 
Yes. 

Q. Did there come a time when you asked for the $10,- 
000.00? A. Yes. 

Q. Ilow long from the time you finished pouring this 
basement floor until you got off the job? A. Fully a month; 
it might have been more. 

Q. Was that concrete hardened and ready for inspection? 
A. Yes. 

Q. Did you ask Mr. Samuel Kluft for the $10,000.00? A. 
Yes, I asked him repeatedly. He said he did not have the 
money at the time. He told me the Bank had $4,500.00 
which they refused to release until the job was completed. 

Mr. Jackson: It is understood that we reserve our right 
to object to this evidence after we know what the witness 
is saying with regard to this parole evidence. 

Mr. Kiordan: Where did you talk to him? 

Witness: In is office, 1123 7tli Street. 

Q. Did he say anything to indicate to you he did not have 
the money? A. Yes. lie told me he was hard up; that 
business was poor; in fact, he showed me his check book one 

dav and there was not verv much left in there. 

• + 
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Q. Did that have anything to do with the $10,000.00? A. 
Yes, I wanted the $10,000.00; we had some pressing bills to 
meet. 

Q. How about the engineer in the case; what is liis name? 
A. Mr. Alexander Klupt. 

Q. Did you ask him to inspect and pass on it?! A. Y T es, 
frequently. 

Q. How many limes? A. T asked him every day. 

Q. What did he say to you? A. On all that work, he 
35 would pass it off to the owner. 

Q. You never got your $10,000.00? A. Njo sir. 

Q. And you had completed the floor in the basement out 
of sequence, as requested ? A. Yes. 

Q. And it was finished and completed? A. Yds.” 


4. The Special Master believes the testimony of Mr. 
Thomas D. Riordan to be true. The failure t<|> pay the 
amount due on account of the extras and on accoimt of the 
change of the contract through the pouring of the floor out 
of sequence was, in the opinion of the Special Majster, suffi¬ 
cient justification for the Federal Fire Proofing! Company 
ceasing work. 

(2) A finding in a separate schedule of all cflaims for 
which mechanics’ liens were filed, with the dates of such 
filing and the amounts claimed. 

5. The Special Master appends hereto, as Schedule “A”, 
a list of all claims for which mechanics ’ liens were filed 
with the dates of such filing and the amounts claimed. 

(3) A finding in a separate schedule which of the claims 
for which mechanics’ liens have been filed havd been as¬ 
signed to the defendant Samuel Kluft with the names of the 
claimants, the amounts claimed and the datds of the 
assignments and of claims which he has paid aftejr the Fed¬ 
eral Fire Proofing Company ceased work on said building 
and which have been assigned to him but for whijch no lien 


has been filed. 

6. The Special Master appends hereto as Schedule “B 
(1)” and Schedule “B (2)”, the information called for in 
the above paragraph. The several assignments have been 
filed with the Special Master, and accompany this report. 

(4) A finding in a separate schedule of what portion of 
the cost to defendant Samuel Kluft of the completion of 


i 

i 
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said building, after the defendant Federal Fire Proofing 
Company ceased work thereon, is chargeable against said 
Federal Fire Proofing Company as necessary to complete 
its contract. 


30 7. Thomas D. Riordan testified (R. 21 et seq.), that 

it would take from Seven Thousand ($7,000.00) to 
Fight Thousand Dollars ($8,000.00), Eight Thousand Dol¬ 
lars ($8,000.00) being the outside figure, to complete the 
job according to the plans and specifications at the time 
the work whs discontinued. In support of his contentions, 
Mr. Riordan itemized the expenses which, in his judgment, 
made up the cost of the completion of the building. This 
itemization was in writing and was introduced in evidence 
as Exhibit No. 7, having been filed at the hearing of Janu¬ 
ary 23rd, 192S. That Exhibit, with other exhibits, accom¬ 
pany this report. The items on said list aggregate Eight 
Thousand Eighty Dollars and twenty-five cents ($8,080.25). 

8. Mr. P. J. J. Xicolaides, attorney for the Royal In¬ 
demnity Company, testified as follows (R. 129-130): 


‘‘(J. Did there ever come a time when you had a con¬ 
ference with Mr. Alexander Klupt and Mr. Kluft, the owner, 
about a certain building at 5th and W Streets Northeast? 
A. Several. 

(J. What was your capacity? A. I represented the Royal 
Indemnity Company. 

Q. As their attorney? A. Yes. 

Q. That was the Bonding Company that bonded the job? 
A. Was this after the Federal Fireproofing Company 
ceased work on the job? A. Before and after. 

Q. Directing your attention to a conference after the 
Federal Fireproofing Company ceased work, in which cer¬ 
tain statements were made about the cost to complete the 
job, do you remember such a conversation? A. There was 
one occasion when I was trying to find out from Mr. Kluft 
and Mr. Klupt just what the status of the building was, 
and how much it would cost to complete it. I was interested 
in finding that out. 

Q. Do you mind stating what was said? A. Mr. Klupt, 
the engineer, itemized what remained to be done. I was 
interested in finding out that, to know what the differences 
were. After he told me the different things that had to 
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be done to complete the building, I asked how much it would 
cost to complete the building and he told me. 

Q. What did he tell you? A. lie gave me a figure which 
I do not quite recall at this time, but I do remember that 
he said afterwards that it could not possibly cost more 
than $12,000.00. j 

Q. Did he give you a lesser figure than that? A. 

37 Some figure less; it may have been $11,000.00. 

Q. Why did he give you the larger figure? A. I 
asked the maximum figure, and I asked him if] that was 
the most it would cost, and he said it was the inaximum. 

Q. Did you ask him if he was familiar with the job and 
knew what was necessary to be done to finish it I A. Yes; 
he said he was very familiar with it, and my recollection is 
he took a paper and pencil out of his pocket afid figured 
it out.”. j 

9. The witness, William McAinch, testified (R. 146-152) 
that he was employed on the job in suit as superintendent, 
having succeeded another person in that capacity; that he 
was on the job six or eight weeks before the Fecleral Fire- 
Proofing Company stopped work on it and that, i^i his judg¬ 
ment, it would not cost more than between Seven j Thousand 
($7,000.00) and Eight Thousand Dollars ($8,000.00) to com¬ 
plete the work according to the plans and specifications. 

10. The testimony of Mr. J. L. Krupsaw, attorney for 
the defendant, Kluft, is to the effect that the estimate made 
by Mr. Klupt, the engineer, was said by Mr. Kjlupt to be 
but a rough estimate; that the estimate was tentative and 
subject to increase or decrease (R. 374-3S2). 

11. Mr. Alfred Cerceo, attorney for the claimant, Maia- 

tieo, verifies Mr. Nicolaides’ statement to the effect that 
Mr. Klupt, the engineer, stated that the *‘maximum cost 
at the outside would be Twelve Thousand Dollars ($12,- 
000.00)” (R. 424). | 

12. The Special Master has considered the testimony of 
Mr. Alexander Klupt to the effect that when the Estimate of 
Twelve Thousand Dollars ($12,000.00) was given,j he did not 
have the plans and specifications before him. 'It is con¬ 
tended on behalf of the defendant, Samuel Kluft, that the 

cost of completion of the building was substantially 

38 Eighteen Thousand Dollars ($18,000.00). ! 

13. The Special Master, upon careful consideration 
of the entire testimony, is convinced that Twelve! Thousand 


i 
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Dollars ($12,000.00) was the amount necessary to complete 
the building after the Federal Fire Proofing Company 
stopped work on the building and in Schedule “C”, hereto 
annexed, he has set forth this amount. 

14. The subsisting Order of Reference further directs the 
Special Master to report on certain matters growing out 
of the paper writings filed in the cause and designated as 
Exhibits “19” and “20”, these dealing with the claims of 
Jerry Maiatico, and the Special Master proceeds to state 
his findings regarding these matters. 

( a ) The amount and fair value to said defendant of the 
labor and materials furnished by him pursuant to the paper 
writing dated May 2nd, 1927, designated as Exhibit “19”, 
together with the dates and amounts of payments thereon. 

15. The Special Master finds that the contract price stated 
in Exhibit “19” is fair and reasonable. This contract 
price is Six Thousand Dollars ($6,000.00). (See Exhibit 
“25”.) The dates of payments on account of this con¬ 
tract are as follows: 


May 27, 1927 . $500.00 

June 3, 1927 . 1,000.00 

June 24, 1927 . 500.00 

July 1, 1927 . 500.00 

Julv 9, 1927 . 500.00 

Julv 15,1927 . 500.00 


Total paid. $3,500.00 

This leaves a balance due under this agreement (Exhibit 
“19”) of Two Thousand Five Hundred Dollars ($2,500.00). 

( b ) The amount and fair value to said defendant 
39 of the labor and materials furnished pursuant to 
the paper writing dated June 22nd, 1927, designated 
as Exhibit “20”, together with the dates and amounts of 
any credit thereon. 


16. Under the provisions of this agreement, the labor 
and materials for the interior work were to be furnished on 
the basis of cost, plus ten per cent. The reasonable value 
of the items furnished are as follows (see Exhibit “26”): 
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Bricklaying labor. |$1,039.18 

Common labor .. I 478.50 

Hudson Supply & Equipment Co. j 228.46 

United Clay Products Co. j 464.67 

West Bros. Brick Co. j 477.30 

Columbia Sand & Gravel Co. j 49.24 

Total cost of labor and material. $2,737.35 

Plus 10% . I 273.73 

Total due under this agreement. $3,011.08 


These items, as shown by the testimony, are fail} and rea¬ 
sonable, and in fact are supported by vouchers showing the 
actual payments by the claimant, Maiatico, of the amounts 
set forth above. The labor and material were jfurnished 
in strict accordance with the agreement. Therej has been 
nothing paid under this agreement. 

(c) The amount and fair value to said defendant of the 
labor and materials furnished by way of extras under and 
by virtue of the construction contract dated October 20, 
1926, by and between the defendant, Samuel Kluft, and 
the defendant the Federal Fire Proofing Company, Inc., 
together with the dates and amounts of any credits thereon, 
and time same were furnished. 

i 

17. The amount shown under this sub-heading appears 
in Exhibit 32, filed before the Special Master ^Upril 12th, 
1928. The amount and fair value to the defendant of such 
labor and materials furnished by way of extras is! Six Hun¬ 
dred Eighty-one Dollars and forty cents ($681.40;), against 
which there is a proper credit of Eighty-four Dollars 
($84.00), leaving a balance of Five Hundred ninety-seven 
Dollars and forty cents ($597.40) (R. 395-398; 400; 507-508). 

This extra work was done prior to the stopping of 
40 the work on the job on July 22nd, 1927. The details 


of this claim follow: 

To work on boiler room.|. $105.00 

Laying fire brick. .. j. 120.00 

Changing partition from 6" T. C. to 9" brick wall .j. 247.64 

2000 M. V. T. bricks ordered by A. E. Klupt and 

charged to account of J. Maiatico.j. 66.00 

Brick enclosure of elevator machinery. j. 142.76 

Total .L $681.40 

3—5076a 


I 

; 
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Credit. 

Labor and material on back balconv which was un- 

•/ 


finished and washing* of sills. 84.00 

Still due on this account. $597.40 


(<1) The time, amount and fair value to said defendant 
of the labor and materials furnished by him pursuant to 
contract between him and defendant Samuel Kluft for the 
completion of the building after defendant Federal Fire¬ 
proofing Company ceased work thereon. 

18. The amount due under this sub-heading is shown by 
Exhibit 43, filed before the Special Master on June 6, 1928. 
The fair value of the labor and material referred to is Six 
Hundred Eighty-four Dollars ($684.00), on which nothing 
has been paid (R. 399-400; 507-508). This consists of labor 
and material furnished after the defendant, Federal Fire¬ 
proofing Cofnpany, ceased work on the job. The details of 
this claim follow: 

To extra work ordered by A. E. Klupt to complete 


the building. $600.00 

To labor for painting sills and other small items 
ordered by A. E. Klupt. 84.00 


Still due on this account... $684.00 


19. The Special Master has devoted sixty (60) hours of 
personal work to the hearings, investigation of Court rec¬ 
ords, combined with the study and consideration of the 
matters and things set forth in the detailed, amplified in¬ 
structions of the Court of December 20,1928. There 
41 were many loosely connected details, incident to the 
transactions investigated and reported upon herein, 
but the findings have been made with that degree of ac¬ 
curacy usually and properly required by the Courts. For 
his services, the Special Master has charged the minimum 
rate of Five ($5.00) Dollars per hour, his fee amounting 
to Three Hundred ($300.00) Dollars. Cost of reporting 
and transcribing testimony, under order of December 20, 
1928, amounting, in addition to said fee—Reporter’s 
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charges, Thirty-three ($33.00) Dollars; total fees and ex¬ 
penses under said order of December 20, 1928, Three Hun¬ 
dred Thirty-three ($333.00) Dollars. ! 

20. It is recommended that the last-mentione^ fees and 
expenses be approved by the Court, and that provision be 
made bv the Court for their payment within thirtv davs 
after the return of this report. 

21. It is further recommended that similar provision be 
made by the Court for the payment of the balajnce of the 
fee of the Special Master earned in this cause, said balance 
amounting to Eight Hundred Forty ($840.00) Dollars. See 
report of Special Master, filed October 23, 192$. At this 
point, the attention of the Court is particularly ! invited to 
its orders of November 28 and December 20, 1928, as to 
the manner of paying said fees, and the funds iapplicable 
therefor. 

22. Bearing upon the reasonableness of the flees of the 
Special Master herein, it should be remembered that, even 
long prior to the marked increase of office and other over¬ 
head expenses incident to the rendition of professional 
services, this Court allowed compensation tp Special 
Masters and Special Auditors in excess of Fhte Dollars 

($5.00) per hour. j 

42 23. However, in view of the large expenses in¬ 

curred in reporting and transcribing testimony, in 
the proceedings before the undersigned, he has endeavored 
to keep his own fees to the minimum. 

24. A comparatively recent case, somewhat anftlagous to 
the instant cause, is Moebs vs. Carroll, Equity No. 34,378 
of this Court; No. 4445 Court of Appeals, D. C. In the 
last mentioned cause a fee of about Sixty-five! Hundred 
($6,500.00) Dollars, exclusive of the cost of the j record of 
testimony, was allowed the Special Master. (Npt the un¬ 
dersigned.) 

25. The testimony adduced before the Special Master, 
the exhibits, Court papers and kindred documents are re¬ 
turned herewith. 

Respectfullv submitted, 

HERBERT L. DAMIS, 

Special Master . 


i 
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April 20, 1929. 
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Schedule “A.” 

All Claims for Which Mechanics' Liens Were Filed , with the Dates of 

Such Filina and the Amounts Claimed. 


Rosslyn Steel & Cement Co. 

National Mortar Co., Inc. 

Detroit Eng. Co.. 

Smoot Sami & Gravel Co. 

Federal Steel Sash Co. 

Federal Fire Proofing Company 

T. Morris White;. 

W. A. Pierce Co. 

Columbia Sand & Gravel Co... 

Lake Stone Co.. 

Isadore Barrier.. 

Jerry Maiatico. 

43 Arthur L. Lowe. 

Union I rob Works. 

Hires Turner Glbss Co. 

Barber & Ross. .. 

Union Iron Works. 


$6,106.79 

Aug. 

o 

1927 

5,360.01 

Aug. 

4, 

1927 

1,003.01 

June 

30, 

1927 

2,626.03 

Aug. 

11, 

1927 

1,309.60 

June 

9, 

1927 

46,900.00 

July 

25, 

1927 

415.00 

Sept. 

28, 

1927 

2,133.49 

Aug. 

11, 

1927 

1,790.61 

Aug. 

9 

1927 

1.694.50 

Dec. 

r* 

1927 

1,297.54 

Nov. 

7, 

1927 

6,792.4S 

Nov. 

ii. 

1927 

754.53 

Nov. 

3, 

1927 

573.00 

Jan. 

31, 

1928 

1,549.00 

Dec. 

27, 

1927 

174.69 

Dec. 

5, 

1927 

911.00 

Jan. 

31, 

1928 


Schedule ‘*B.” 


(1) Claims for Which Mechanics' Liens Have Been Filed and Which Have 
Been Assigned to the Defendant , Samuel Kluft, with the Names of 
the Claimants, the Amounts Claimed, and the Dates of the Assign¬ 
ments. 


Claimant. 


Date 

Amount claimed. of assignment. 


Detroit Engineering Co. $500.00 

Smoot Sand & Gravel Co. 2,626.03 

Lake Stone Company. 2,010.18 

Hires Turner Glass Co. 1,549.00 

W. A. Pierce Company. 2,133.49 

Arthur L. Lowe. 754.53 

Rosslyn Steel & Cement Co. 6,106.79 

National Mortar Company. 5,360.91 

Columbia Sand & Gravel Co. 1,790.61 

Federal Fire Proofing Co. (Full amount due) 

Federal Steel Sash Co. 1,309.60 


December 1, 1928 
December 1, 1928 
December 1, 1928 
December 1, 1928 
December 3, 192S 
December 11, 1928 
December 12, 1928 
December 15, 1928 
December 26, 192S 
February 25, 1929 
March 5, 1929 


(2) Claims Paid by Samuel Kluft After the Federal Fire Proofing Com¬ 
pany Cegsed Work on said Building and Which Have Been Assigned 
to Him, but for Which no Lien Has Been Filed. 


Frnpire Fire Proof Door Co.. 
Empire Fire Proof Door Co.. 
Phillip H. Lenderking. 


Paid before Federal Fire Proofing 
Company ceased work. 

Paid before Federal Fire Proofing 
Company ceased work. 

Paid before Federal Fire Proofing 
Company ceased work. 


$409.60 

400.00 

531.00 
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44 Schedule “C.” | 

Proportion of Cost to the Defendant Kluft of the Comple¬ 
tion of the Building After the Defendant Federal Fire 
Proofing Company Ceased Work Thereon, Which said 
Amount was Chargeable Against said Federal Fire 
Proofing Company as Necessary to Complete Its Con¬ 
tract. 

i 

i 

Amount chargeable against Federal Fire Proof-! 
ing Company as necessary to complete its j 
contract after it had stopped work on saidj 
building.j$12,000.00 

i 

HERBERT L. DAVIS, 

Special Master. 

April 20, 1929. j 

Exceptions to the Report of the Special Mgster. 

j 

Filed April 26, 1929. | 

j 

• * • * * # • 

! 

Now comes the defendant Samuel Kluft and!excepts to 
the report of the Special Master a? follows: 

1. The Special Master erred in finding that the defendant 

The Federal Fireproofing Company was justified in ceasing 
work upon said building on July 22. 1927 under jts contract 
of October 20, 1926. j 

2. The Special Master erred in holding that Jlhe Federal 

Fireproofing Company ceased work because of ithe failure 
of Samuel Kluft to make payments as provide4 for (R. 6, 
7, 8, 12-121, 151). | 

3. The Special Master erred in not holding thkt the Fed¬ 
eral Fireproofing Company ceased work on Jujiy 22, 1927 
because of its financial inability to carry on the job (R. 320- 

331, 339, 340, 359, 360-503, 504, 513 and 5SL4). 

45 4. The Special Master erred in holding that The 
Federal Fireproofing Company was justified in ceas¬ 
ing work on said building on July 22, 1927 because of the 
failure of the defendant Samuel Kluft to pay extras or for 
work done out of order on or before said day. ; 

i 

I 

i 

i 

i 
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5. The Special Master erred in not holding that it was 
the duty of The Federal Fireproofing Company under its 
contract of October *20, 1926 to complete the building in ac¬ 
cordance with the terms of said contract and to refer all 
differences over the amount of extras and work done out of 
order to arbitration, as provided by the express terms of 
said contract. 

6. The Special Master erred in charging the sum of 
$300.00 for his services under the order of reference Decem¬ 
ber 20, 1928, for the reason that said sum is out of propor¬ 
tion to the services rendered and is not justified by the 
labor involved. 

E. HILTON JACKSON, 

Attorney for Defendant Samuel Kluft. 

Herbert L. Davis, Esq., Special Master, Rust Building; 

David L. Riordan, Esq., Attorney for the Federal Fire¬ 
proofing Co.; Alfred Cerceo, Esq., Attorney for Jerry 

Maiatico; Henry F. Woodard, Esq., Attorney for Barber 

& Ross; Paul V. Rogers, Esq., Attorney for the Union 

Iron Works: 

Take notice that the foregoing exceptions have been cal¬ 
endared for hearing before Mr. Justice Bailey in Equity 
Court No. I for Friday, May 3,1929, at 10 a. m., or as soon 
thereafter as counsel mav be conveniently heard. 

E. HILTON JACKSON, 
Attorney for Defendant Samuel Kluft. 

46 Additional Exceptions to the Report of the Special 

Master. 

Filed April 30,1929. 

* # * # # # # 

Now comes the defendant Samuel Kluft and excepts to 
the report of the Special Master herein: 

1. On the ground that said report fails to make finding 
in a separate schedule of the cost of completion of the build¬ 
ing. for the reason that Schedule C of said report of April 
20, 1929 fails to itemize in labor and material the cost of 
said completion. 

2. The Court erred in not allowing the defendant Samuel 
Kluft the full cost of completion in accordance with the ex- 
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liibits filed covering said cost of completion, in Accordance 
with undisputed testimony of Alexander Kluft. j 

E. HILTON JACKSON, 
Attorney for Defendant Samuel Kluft. 


Herbert L. Davis, Esq., Special Master; David L. Riordan, 
Esq., Atty. for The Federal Fireproofing do.; Alfred 
Cerceo, Esq., Atty. for Jerry Maiatico; Henry F. Wood¬ 
ard, Esq., Atty. for Barber & Ross; Miss Dcira Palkin, 
Atty. for Isadore Barrier; Paul V. Rogers, feq., Atty. 
for Union Iron Works: 


Take notice that the foregoing additional exception will 
be calendared for hearing before Mr. Justice! Bailey in 
Equity Court No. 1 for Friday, May 3, 1929, at io a. m., or 
as soon thereafter as counsel mav be convenientlv heard. 

E. HILTON JACKSON, 
Attorney for Defendant Samuel Kluft. 

47 Order. 

i 

i 

Filed May 29, 1929. ! 


####*# 


* 


This cause came on to be further heard, and; especially 
upon the exceptions filed by Samuel Kluft to tfie compen¬ 
sation charged by Herbert L. Davis, Esq., as Special Mas¬ 
ter, of $1,840.00, in his first report, and $300.00 in! his second 
report, both filed herein, and the same having been heard 
and considered, it is by the Court, this 29th dhy of May, 
1929, ordered that said exceptions be and theyj are over¬ 
ruled, and said Special Master’s compensation thins charged 
by him is hereby approved, the matter of the tiine of pay¬ 
ment and ultimate assessment by the Court of said compen¬ 
sation of $2,140.00, to await further order of jthe Court, 
provided, however, credit of $1,000.00 is allowed for pay¬ 
ment already made on account hereof. 

By the Court: 

JENNINGS BAILEY, 

! Justice. 


O. K. as to form. 

E. HILTON JACKSON, 

Attorney for Samuel Kluft. 
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Memorandum Opinion. 
Filed June 20, 1929. 


The exceptions of the defendant Kluft to the reports of 
the Special Master will be overruled. 

BAILEY, J. 
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Final Decree. 


Filed June 28, 1929. 


This cause coining on to be heard upon the exceptions to 
the Master’s reports, and the same having been duly ar¬ 
gued, it is by the Court, this 28th day of June, A. D. 1929, 
Adjudged, ordered and decreed that said exceptions be 
and they are hereby overruled, and the said Master’s report 
is in all respects confirmed. 

JENNINGS BAILEY, 

Justice. 


Order. 

Filed June 29, 1929. 


Upon consideration of the reports of the Special Master 
herein and the order passed the 28th day of June, A. D. 
1929, overruling the exceptions to the said report, it is 
this 29th day of June, A. D. 1929, ordered that the costs in 
this cause be and they are herebv assessed against Samuel 
Kluft, one of the defendants herein. 

It is further ordered that the mechanics liens found in 
Schedule A of the report of the Special Master to have been 
filed more than three months after the stoppage of work 
on the premises herein on, to wit, July 22, A. D. 1927, by 
the defendant, the Federal Fireproofing Company, be and 
they are hereby declared void as liens and are accordingly 
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disallowed, the same being’ shown in Schedule A of said re¬ 
port of April 20, 1929, as follows: 


T. Morris White.$415.00 

49 Lake Stone Co.1,694.50 

Isadore Barrier .1,297.54 

Arthur L. Lowe. 754.53 

Union Iron Works . 573.00 

Hires Turner Glass Co.1,549.00 

Barber & Ross. 174.69 

Union Iron Works . 911.00 


Sept. 28, 1927 
Dpc. 7, 1927 
Nov. 7, 1927 
Nov. 3, 1927 
Jain. 31, 1928 
Bee. 27, 1927 
Dpc. 5, 1927 
Jap. 31, 192S 


And it further appearing in Schedule C of the report of 
the Special Master of April 20, 1929, that the sum of 
Twelve Thousand Dollars ($12,000.00) is chargeable against 
the Federal Fireproofing Company as necessary to com¬ 
plete its contract after the stoppage of work on said build¬ 
ing, it is ordered that said sum of $12,000.00 be credited to 
Samuel Kluft as against the funds remaining in his hands 
on account of said contract, before distribution thereof, in 
accordance with the several reports of the Spebial Master, 
and the modification thereof by the decrees of this Court 
heretofore passed herein. 

By the Court: 

JENNINGS BAltEY, 

Justice. 


An appeal is noted in open Court from the decree of June 
28, 1929, overruling the exceptions to the report of the Spe¬ 
cial Master, and from so much of the foregoing decree as 
awards costs against the defendant, Samuel Kluft, and a 
supersedeas bond on said appeals is hereby fixed in the 
penalty of Four Thousand Dollars, ($4,000.00) and the cost 
bond is fixed at $100.00 in lieu of which the spin of $50.00 
mav be deposited with the Clerk of the Court. 

JENNINGS BAILEY, 

i 7 

Justice . 


Isadore Barrier notes an appeal to. the Court of Appeals 
in open court, cost bond of $100, or cash in lieju thereof of 
$50.00. 

JENNINGS BAILEY, 

i J ustice. 
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50 Petition of Herbert L. Davis, Special Master, for 

Rale to Shoiv Cause. 

Filed July 9, 1929. 

The petition of Herbert L. Davis, Special Master, filed 
with permission of the Court first obtained, respectfully 
represents: 

First. By its order passed herein on the 29th day of 
June, 1929, this honorable Court directed the defendant 
Samuel Fluff to pay to petitioner within five days from the 
date of said order the sum of Eleven Hundred and Forty 
Dollars ($1,140.00), being- the balance of his compensation 
for services rendered; the assessment of said costs as be¬ 
tween the parties to this cause to abide the final decree to 
be passed herein: said order, except that part thereof not¬ 
ing an appeal therefrom is as follows: 

“'Phis cause came on for hearing upon the motion of Her¬ 
bert L. Davis, Esq., Special Master, for the payment of the 
balance of One Thousand one hundred forty ($1,140.00) 
Dollars of his compensation as determined by the Court by 
its order passed herein on the 29th day of May, 1929; and 
the same having been argued by counsel, it is by the Court, 
this 29th day of June, 1929, 

Ordered that Samuel Kluft is herebv directed, out of the 
funds in his possession, within five days from the date 
hereof, to pay to the said Herbert L. Davis, as Special Mas¬ 
ter, the balance of One Thousand one hundred forty ($1,- 
140.00) dollars of his compensation: the ultimate assess¬ 
ment of which said compensation as between the parties to 
this cause to abide the final decree to be passed herein. 

Bv the Court: 

JENNINGS BAILEY, 

Justice.” 

Second. It will be observed that the aforesaid order is 
interlocutory only and that no appeal therefrom is permis¬ 
sible, yet defendant Samuel Kluft noted an appeal, and upon 
his application his appeal bond was fixed at Fifty 

51 Dollars ($50.00) for costs and Nine Hundred Dollars 
($900.00) by way of supersedeas; no such bond has 

been field. 
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Third. Petitioner avers that the defendant Samuel Kluft 
lias not paid him the Eleven Hundred and Forty Dollars 
($1140) as directed by the aforesaid order and the time al¬ 
lowed by the Court for compliance with said:order has 
expired, and petitioner further avers that by reason of his 
default the defendant Samuel Kluft is in contempt of this 
Court by reason of his failure to comply with its said order. 

Fourth. Bv reason of the facts and circumstatices afore- 
said, petitioner is advised by Counsel, and upoh such ad¬ 
vice avers, that he has the right to petition this! honorable 
Court for a rule against the defendant Samuel Kluft re¬ 
quiring him to show cause, if any he has, why hejshould not 
be adjudged to be in contempt of court for his; failure to 
comply with the aforesaid order, and that upon the coming 
in of an answer to said rule he is entitled to Iptve the de¬ 
fendant Samuel Kluft adjudged to be in contempt of court 
and to be punished in such manner as the Court! may deem 
proper. 

The premises considered, petitioner prays: 

1. That a rule be issued against the defendant Samuel 
Kluft upon this petition requiring him to show cause, on 
a date to be fixed by the Court, why he should ! not be ad¬ 
judged to be in contempt of this honorable Court by rea¬ 
son of his failure to comply with the aforesaid order of 
tlie Court within the time therein prescribed. 

2. That upon the hearing of this petition and the said 
rule, and the answer of the defendant Samuel Kluft thereto, 
or upon his failure to answer the same, thatj he be ad¬ 
judged to be in contempt of this honorable Court and pun¬ 
ished accordingly. 

3. That, if necessary, an attachment b6 issued di- 
52 recting the Marshal of the District of Columbia to 
bring the defendant Samuel Kluft before the Court 
to be dealt with according to law upon the facts and cir¬ 
cumstances set forth in said petition. 

4. That he mav have such other and further ifelief in the 

** j 

premises as the Court deems proper. 

HERBERT L. DAjVIS, 

Special Master. 

District of Columbia, ss: 

i 

T do solemnly swear that I have read the ! aforegoing 
petition by me subscribed and I know the contents thereof; 
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the fads therein stated as of my own personal knowledge 
are true and those stated as upon information and belief 
[ believe to be true. 

HERBERT L. DAVIS. 

Subscribed and sworn to before me this 9th day of July, 
A. D. 1929. 

[seal.]* THEODORE L. BLOCK, 

Notary Public, D. C. 

GEORGE C. GERTMAN, 
Attorney for Special Master. 

(Endorsed.) 

V 

Leave to hie granted. 

! ^ WALTER I. McCOY, 

Chief Justice. 


Memorandum. 

July 10, 1929.—Undertaking on appeal for $100 approved 
and filed. 

Undertaking on appeal for $900 approved and filed. 
f>.‘> Ansicer of Defendant Samuel Kluft to Petition, dr. 

Filed July 12, 1929. 

*###### 

1. Answering paragraph 1 of said petition this respond¬ 
ent admits the passage of the order therein recited but 
petitioner failed to note as a part of said order passed on 
said 29th dav of June the following: 

“An appeal from the foregoing decree is hereby noted in 
open Court by the defendant Samuel Kluft and the super¬ 
sedeas bond on appeal is hereby fixed in the penalty of nine 
hundred ddllars and $50.00 may be deposited with the Clerk 
of the Court in lieu of cost bond on appeal. 

JENNINGS BAILEY, 

Justice. 

2. Answering paragraph 2 of said petition this respond¬ 
ent by advice of counsel denies that said order is inter- 
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locutory and therefore not appealable, and further avers 
that he executed a supersedeas bond in the suih of Nine 
Hundred Dollars ($900.00) prior to the service <jf the rule 
herein, and he is informed bv counsel that said j bond was 
duly approved by this Honorable Court on tlie 1 Oth day of 
June A. D. 1929. j 

3. Answering paragraph 3 of said petition thii respond¬ 
ent admits that he has not paid the sum of Eleveif Hundred 
and Forty Dollars ($1,140.00) to the petitioner, but denies 
that he is in default, or in contempt of Court by' reason of 
such failure, for the reason that said order of thje Court is 
a tinal order and was understood to be such bv the Justice 

* i 

fixing the supersedeas bond on appeal therefpm; and 
further that the filing of said supersedeas bond deprives 
this Court of any further jurisdiction in the premises and 
remands the petitioner to the Court of Appeals of 
54 the District of Columbia for such relief ^s he may 
deem himself entitled to, if any. 

4. Answering paragraph 4 of said petition this respond¬ 

ent denies the right of petitioner to apply for the rule herein 
for the reasons herein set forth, and otherwise appearing of 
record in this case, and further denies the rigjht of this 
Court to proceed further upon said petition and rule be¬ 
cause of the lack of jurisdiction of this Honorable Court 
upon the filing and approval of said supersedeajs bond on 
the 10th day of July A. D. 1929. j 

"Wherefore, having fully answered said petition and rule 
to show cause, respondent prays that said petition be dis¬ 
missed and said rule be discharged. 

SAMUEL KLUFT, 

Respondent. 

J. L. KRUPSAW, ! 

E. HILTON JACKSON, 

Attorneys for Respondent. 


Samuel Kluft, being first duly sworn, deposes and says 
that he has read the foregoing annexed Answer, by him 
subscribed, and knows the contents thereof; that i the state¬ 
ments therein made of his own knowledge are true and those 
made upon information and belief he believes toibc true. 

SAMUEL KLUFT. 


i 
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Subscribed and sworn to before me this 11th dav of Julv, 
A. D. 1929. 

f seal.] HARRY FRIEDMAN, 

Notary Public, D. C. 

Assignment of Error . 

Filed July 12, 1929. 


.■* 


* 


* 


Now comes the defendant Samuel Kluft, through his 
Attorneys, and makes the following assignment of 


error: 

55 1. The Court erred in passing its decree of June 

28, 1929 overruling the exceptions to the reports of 
the Special Master. 

2. The Cohrt erred in overruling the said exceptions by 
holding that the defendant, Samuel Kluft was liable for 
costs as found by the Special Master in his report. 

3. The Court erred in not holding that said costs should 
be assessed against The Federal Fireproofing Company. 

4. The Court erred in not allowing to the defendant Sam¬ 
uel Kluft the sum of $25.00 per day by way of liquidated 
damages for the time occupied in the construction of the 
building herein under the terms of the contract between 
the defendant Samuel Kluft and the defendant The Fed¬ 
eral Fireproofing Company, Inc. Said contract was dated 
October 20, 1926. 


5. The Court erred in entering its decree June 29, 1929, 
hereby assessing costs in this cause against the defendant 
Samuel Kluft. 

6. The Court erred in not holding by said decree of June 
29, 1929 that the defendant Samuel Kluft was not entitled 
to liquidated damages at the rate of $25.00 per day, by rea¬ 
son of the delay in the construction of the building herein 
beyond the time called for by the contract dated October 
20* 1926. 

J. L. KRUPSAW, 

E. HILTON JACKSON, 

Attorneys for Defendant Sameid Kluft. 
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! 

! 

Order. 

Filed July *20, 1929. 

m/ ' I 

i 

i 

* * # # # # * 

Upon consideration of the petition of Herbert! L. Davis 
and rule to show cause thereon, dated the 9tli day 

56 of July A. D. 1929, and the answer of the jdefendant 
Samuel Kluft to said rule, it is this 20th day of July 

A. D. 1929, ordered that said petition be and tlje same is 
hereby dismissed, and the said rule be and the same is 
hereby discharged without prejudice, however, to the said 
Herbert L. Davis to take such action as he may be advised. 
By the Court: ! 

JENNINGS BAILEY, 

Justice. 

0. K. as to form. 

GEORGE C. GERTMAN, j 

Attorney for Herbert L. Davis. 

\ 

| 

Memorandum,. 

I 

I 

i 

July 20, 1929.—Statement of evidence and notice filed. 

i 

i 

Order for Transcript of Record. 

Filed July 20, 1929. j 

I 

* * * * *= * * 

j 

1927. August 17th, Bill of Complaint. j 

September 14th, Answer of Defendant No.| 2. 
September 20th, Answer of Defendant No. 1. 

1928’. April 13th, Order of Reference to Special Master. 
November 28th, Order for Payment of Compensa¬ 
tion to Special Master. 

December 20th, Re Reference to Special Master. 
1929. April 20th, Report of Special Master. j 

April 26th, Exceptions of Defendant Noi 1 to Re- 

57 port of Special Master. 
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1929. April 30th, Additional Exceptions of Defendant No. 
1 to Report of Special Master. 

May 29th, Order Overruling Exceptions to Compen¬ 
sation Charges by Special Master. 

June 20th, Memorandum, Baily, J. 

June 28th, Order Overruling Exceptions to Report 
of Special Master. 

June 29th, Order as to Costs and Declaring Certain 
Liens Void. 

June 29th, Order for payment of fees of Special 
Master. Appeal noted and supersedeas bond fixed. 
July 9th, Petition of Herbert L. Davis, Special Mas¬ 
ter, for Rule to Show Cause. 

July 10th, Notation of Undertakings on Appeal. 
July 12th, Answer of Defendant No. 1 to Rule to 
Show Cause. 

July 12th, Assignment of Errors. 

J uly 20th, Order Dismissing Petition and Discharg¬ 
ing Rule of July 9, 1929. 

July 19th, Order for Transcript of Record. 

E. HILTON JACKSON, 
Attorney for Defendant Samuel Kluft . 

38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 57, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 47327 in Equity, wherein W. A. 
Pierce Co. a corporation is Plaintiff and Samuel Kluft et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of October, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 
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In the Supreme Court of the District of Columbia. 

Equity. No. 47327. j 

I 

In re W. A. Pierce Co., a Corporation, 

v. ! 

i 

Samuel Kluft et al. 

. 

David L. Riordan, Esq., Attorney for Defendant the Fed¬ 
eral Fireproofing Company, Denrike Building^ Washing¬ 
ton, D. C.; George C. Gertman, Esq., Attorney for 
Defendant Herbert L. Davis, Washington Lodn & Trust 
Building, Washington, D. C.: 

Please take notice that the accompanying Statement of 
Evidence in the above entitled cause will be submitted to 
Mr. Justice Bailey for settlement and approval ion the 7th 
dav of September, 1929. 

E. IIILTON JACKSON, 

I 

Attorney for defendant Samuel Kluft. 

| 

i 

Copy of the foregoing notice and Statement o^ Evidence 
received this — day of July, A. D. 1929. 

i 

_ __ i 

l\ 

Attorney for Defendant The 
Federal Fireproofing Company. 

>i 

Attorney for Defendant Herbert h. Davis. 

60 In the Supreme Court of the District of; Columbia. 

i 

Equity. No. 47327. 

In re W. A. Pierce Co., a Corporation, 

v. 

Samuel Kluft et al. 

i 

i 

i 

Statement of Evidence. 

i 

At the hearing of this case before the Auditbr and the 
Special Master on January 23, 1928 to August 23, 1928, 

4—5076a i 
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the following proceedings were had, evidence offered and 
given, rulings made and exceptions taken by defendant, 
Samuel Kluft, and duly noted. 

Thereupon, to maintain the issues joined, the defendant 
The Federal Fireproofing Company, Inc., offered in evi¬ 
dence the following: 

Thomas D. Riordan, being first duly sworn, testified on 
behalf of the defendant, The Federal Fireproofing Com¬ 
pany, that he had the management and control of said com¬ 
pany, was acquainted with the construction job in all of its 
details and that the sum of Seventy-one Thousand ($71,000) 
Dollars had been paid to said Federal Fireproofing Com¬ 
pany at the time said company left the job; and further, that 
no payment was due under the original contract at the time 
said Federal Fireproofing left the job; and further that 
the defendant, Samuel Kluft, told the witness that 
61 said Federal Fireproofing Company would be paid 
Ten Thousand Nine Hundred ($10,900) Dollars in 
lieu of settling for extras, if the concrete floor in the base¬ 
ment was poured out of sequence; that said arrangement 
was entirety verbal with Samuel Kluft, and that the said 
concrete floor was completed in accordance with said verbal 
agreement; that this work was finished about a month before 
work was stopped on the job on July 22nd, 1927, and that 
Samuel Kluft did not pay the above sum, stating that he 
did not have the money; further that Alexander Klupt was 
asked by the witness to inspect this job, but said Alexander 
Klupt would pass it off to the owner. 

That this sum of Ten Thousand Nine Hundred ($10,900) 
Dollars was not paid at the time the work was stopped; 
further that nobody heard the conversation between the wit¬ 
ness and Samuel Kluft concerning this transaction, though 
others were present; that this conversation occurred with 
the work out of sequence about May 15, 1927, the construc¬ 
tion contract having been executed on October 20, 1926. 

Witness further testified that he did extra work on this 
job but that the owner and engineer refused to sign for any 
extra work but wanted the Federal Fireproofing Company 
to do the extra work on a ten per cent (10%) plus basis; 
that an itemized statement covering this extra work was 
offered to Mr. J. L. Krupsaw by the witness after the 
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stoppage of work by the Federal Fireproofing Company 
on July 22,1927, the amount of which totaled Six Thousand 
Six Hundred Seventy-nine ($6,679), and that frothing had 
been paid on account of said extras; that the [witness, re¬ 
quested the defendant, Samuel Kluft, to sign for 
62 this extra work, but he refused to do so; that the 
Federal Fireproofing Company was not $aid for this 
extra work on said July 22, 1927; and further, that the 
engineer, or said Alexander Ivlupt, never certified these 
extras for payment; that the trade name under iwliich Sam¬ 
uel Kluft was doing business was the 4 4 Eagle Bedding Com¬ 
pany”. 


Witness also testified that his original claim for extras 
to the defendant, the Federal Fireproofing Company, cov¬ 
ered by the mechanic’s lien filed by said company, was for 
Eleven Thousand ($11,000) Dollars, but that (his was an 
error, the correct amount being Six Thousand Sjix Hundred 


Seventy-nine ($6,679) Dollars. 

Upon being asked why the Federal Fireproofing Com¬ 


pany left the job, witness replied: “Because we were not 
paid the money owed as on extra work. * * f We were 

not paid the $10,900 promised us by Samuel Kluft for in¬ 
stalling the first floor concrete. That was the principal rea¬ 


son we left.” 


Witness further testifies Mr. Alexander Klujbt, the own¬ 
er’s engineer on the job was arbitrary and unreasonable 
and did everything to hinder the contract; that said engi¬ 
neer refused to sign for any and all extras. 

63 The witness also testified that at the| request of 
Harry A. Brandt, architect for the owneii, he wrote a 
letter to the architect, giving him an estimate of certain 
extra work consisting of steel sash, and that the additional 
steel sash was put in, but the letter was never acknowledged 
and the work had never been paid for. 

The witness testified that the reason he was I only claim- 
ing Six Thousand Six Hundred Seventy-nine dollars 
($6,679) as extras instead of the Eleven Thousand dollars 
($11,000) was that the difference between the! two repre¬ 
sented the amount due for the brick work on t^ie job, and 
that amount of money was due Miatico. That [the amount 
claimed, Six Thousand Six Hundred Seventy-ijune dollars 
($6,679), was for work done direct by the contractor at the 
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solicitation of the architect and owner, and was due direct 
to the contractor. 


The witness further testified that he made an examination 


of the job, after the work had been stopped on it, in con¬ 
nection with the plans and specifications, and that the rea¬ 
sonable amoiint to complete the job should have been be¬ 
tween Seven and Eight Thousand Dollars, and offered in 
evidence an itemized list of what it would cost to complete 
the job, which was admitted in evidence as “Exhibit 7”. 
He also testified that at that time the building was 94% 
completed. 

The witness further testified, when going over the charges 
made by Mr. Kluft, at the completion of the building, that 
an item of Three Hundred Ninety five dollars ($395) had 
been inserted for an ash hoist as a charge against the con¬ 
tractor, but that this was not in the contract and was to be 
furnished by the owner himself. 

The witness further testified that the charge made by the 
owner of Eighteen Thousand Eight Dollars and Sixty-six 
cents ($18,008.66) to complete the building was more than 
twice as much as it should have cost to complete it and 
called attention to the fact that the plans and specifications 
called for hardware to the extent of Three Hundred Fifty 
Dollars ($350), and the owner was endeavoring to charge 
the sum of Six Hundred Nine Dollars and Thirty-seven 
cents ($60,937) for hardware. 

64 The witness testified that the contract was signed 
on October 20, 1926 but the work did not actually be¬ 
gin until November 10, 1926 due to the delav in obtaining 
surveys and permits. He also testified that after they 
started the work, they found an old drain that had been 
there for a number of years and was discharging about ten 
thousand (10,000) gallons of water an hour, which delayed 
the progress of the work for thirty (30) days and necessi¬ 
tated the sinking of piers and piling and men working day 
and night using pumps, and that the owner only allowed 
eight (8) days for this delay, although it took thirty-four 
(34) days to get it under control, also that there were many 
days when the engineer, who represented the owner, would 
not permit the pouring of concrete on account of cold 
weather, notwithstanding the fact that other jobs in Wash¬ 
ington at the same time were pouring concrete and that at 
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least eighteen (IS) days were lost in this wajr. That he 
would be ready to pour concrete in the morning but would 
receive a telephone call from the owner’s engineer not to 
pour any concrete until he got there, although! it was per¬ 
fectly proper to pour concrete on these occasions. 

The witness further testified that he asked Mr. Krupsaw, 
attorney for the owner, possibly seven or eight times, in 
his office to get the owner to sign for extra vtork and he 
stated that he would; that the owner was a good fellow and 
would pay the bills, hie also testified that he requested the 
owner at least ten times before the job stopped for payment 
of Ten Thousand Dollars ($10,000) for putting!in the floor 
out of order, and that he asked the owner’s engineer every 
time he saw him to see that he would be paid thi Ten Thou¬ 
sand Dollars ($10,000). He also testified that it was not 
ten (10) days after the job was started before i^ was neces¬ 
sary to spend Three Thousand Dollars ($3,000) for extra 
work not called for in the specifications in order to get a 
good footing. 

j 

A. L. Kley, being first duly sworn, testified cjn behalf of 
the defendant the Federal Fireproofing Compahy, and the 
sub-contractor, Hires-Turncr Glass Company, that his firm 
was not willing to furnish supplies to the defendant, The 
Federal Fireproofing Company, unless they had some 
65 sort of guarantee for the money from the owner, the 
defendant, Samuel Kluft, and that they mjade efforts, 
through correspondence, to procure this surety. 

Randolph M. Harper, being first duly sworn, testified on 
behalf of the defendant the Federal Fireproofing Company 
and the Smoot Sand and Gravel Corporation; a subcon¬ 
tractor of the defendant, the Federal Fireprolofing Com¬ 
pany, to the effect that his company insisted upon a guar¬ 
antee from Samuel Kluft for all sand and gravejl furnished 
the defendant, The Federal Fireproofing Company, and 
that they received such a guarantee from Samuel Kluft in 
writing, 

i 

i 

A. L. Handy, being first duly sworn, testified on behalf of 
the defendant the Federal Fireproofing Compahy, that he 
represented the Royal Indemnity Company, whi^h company 
went surety on the building contract by and between the 

| 

I 

j 

i 


i 
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defendant, Samuel Kluft and the Federal Fireproofing 
Company, and that the bond was executed by the witness 
for the said Royal Indemnity Company to guarantee the 
construction by the Federal Fireproofing Company; that 
he had a conversation with the engineer, Alexander Klupt, 
participated in by Mr. Thomas D. Riordan and Mr. Samuel 
Kluft during the progress of the job, the substance of which 
conversation was that Mr. Thomas 1). Riordan was repeat¬ 
edly demanding payment for extras, and that the engineer, 
Alexander Kluft, refused to give written orders for extras, 
but both the engineer and Samuel Kluft said the extras 
would be paid for; also that they would take up the ques¬ 
tion of determining what extras had been furnished; that 
these conferences took place beginning in November, 

66 1926; that the engineer, Alexander Klupt, never 
came to an agreement with the Federal Fireproofing 

Company as to the extras already furnished, and never 
gave written orders for extras, but stated that all extras 
would be paid for; that the extras were not adjusted; that 
Mr. Thomas D. Riordan at one time was claiming over Ten 
Thousand ($10,000) Dollars for extras; that the amount of 
said extras was undetermined and that the parties would 
have to ascertain what this amount was; that there was a 
dispute always as to the amount of the extras between the 
defendant, Samuel Kluft and Thomas D. Riordan, repre¬ 
senting the Federal Fireproofing Company. 

Witness further testified that Samuel Kluft told him that 
before he could pay the Federal Fireproofing Company he 
would have to obtain money from the bank; witness further 
testified that advance payments were made from time to 
time by the defendant, Samuel Kluft, to the Federal Fire¬ 
proofing Company; that these payments were not actually 
payable to the contractor at the time they were made under 
the terms of the contract; that the witness gave his consent 
to said advances for the bonding company which he repre¬ 
sented; that these consents on behalf of the bonding com¬ 
pany were signed by the witness. 

67 The witness testified that the contractor repeatedly 
demanded payment for extras and also demanded 

written notices, but that the owner’s engineer flatly refused 
to give written orders for extras but insisted that they 
would be paid for; and that the owner also repeatedly prom- 
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ised to pay for any extra work that might be put in, and 
that he, the witness, personally raised objection to the 
owner's failure to give the contractor written authorization 
and called attention to the terms of the contract. That the 
owner and engineer agreed from time to time! that they 
would give written authorization for all extras and would 
immediately take up with the contractor the question of 
determining what extras had been furnished tip to that 
time and would give written order covering jhose back 
extras and would pay immediately for the samd. He also 
stated that the engineer failed to carry out his agreement 
to come to an understanding with the contrabtor as to 
extras already furnished and failed to make payment for 
them, and also failed to give written orders forjfuture ex¬ 
tras, and that the engineer stated it was not necessary to 
give written order for them as all extras would be paid for, 
as they had no intention of doing the contractor, and the 
owner repeatedly promised to pay for all extras put in. 
He also stated that the engineer gave as his excijise for not 
giving the written orders for the extra work before it was 
done, was because he could not furnish written orders until 
he knew the value of the extra work. The witness also 
testified that the main trouble on the job seemed to be first 
of all, the extras and the under-pinning, and tliat the en¬ 
gineer, upon the approach of cold weather, insisted that 
the contractor should heat the concrete to seventy (70) de¬ 
grees whenever the thermometer fell as low as forty (40), 
and that he personally visited large construction jobs in 
Washington that were going on at that time and that they 
were pouring concrete when the engineer would not permit 
the contractor to pour concrete on this job, and that he 
came to the conclusion that the engineer held up the job a 
great many days when in his opinion and in the jopinion of 
other builders in Washington, it was perfectly j proper to 
pour concrete. That both the engineer and the owner 
agreed definitely to allow additional time over and above 
the contract allowance to take care of the time consumed by 
the extras and time allowed for weather conditions. 

68 The witness further testified that the engineer re¬ 
peatedly demanded certain work to be done which 
was out of order and would not be paid for until a much 
later period, as a result of which, considerable 'labor and 

i 

i 

i 

i 
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materials were put into the building* at various times beyond 
the actual amount which would have been due the contrac¬ 
tor had lie coiitinued in the regular course, and that it was 
under these conditions that payments were consented to on 
behalf of the Bonding* Company. The work and material, 
in his opinion, were in the building* before even a consent 
was given. 

o 

The witness further testified that the grounds of disagree¬ 
ment between the contractor and the owner’s engineer were 
numerous and were of sufficient importance to stop the work 
entirelv. That this disagreement was over the unreason- 
able requirements made by the engineer in stopping the 
regular work to put in extras, changing from the plans and 
specifications and contract, and his complaint that the work 
was progressing slowly. That the settlement of extras was 
the principal disagreement, and that at the meeting the 
owner and engineer agreed to immediately go into the mat¬ 
ter of extras, and determine the proper amount and pay it, 
and in the future to give proper written orders for those 
extras. They also agreed that the engineer would not 
interfere with the builder unreasonably, and instead of go¬ 
ing ahead along those lines and allowing the builder to pro¬ 
ceed, they promptly wrote to the Bonding Company in 
Washington. 

D. C. Chesteron, being duly sworn, testified on behalf of 
the defendant, The Federal Fireproofing Company, that he 
was president of the National Mortar Company, one of the 
subcontractors on the job of the Federal Fireproofing Com¬ 
pany ; witness said that he went to defendant, Samuel Kluft, 
to collect the money due the National Mortar Company and 
Samuel Kluft told him to go ahead and do the work. 

Thereupon Thomas D. Riordan again took the stand on 
behalf of the Federal Fireproofing Company and testified 
that he placed a lien against the property for the Federal 
Fireproofing Company on August lfitli, 1927, in amount of 
Forty-six Thousand Nine Hundred ($46,900) Dollars, part 
of said lien—Ten Thousand Four Hundred Thirty- 
09 one ($10,431) Dollars—covering all money, including 
extras, that was due him and his subcontractors on 
account of this job. 
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Witness further testified that at the time tliej work was 
stopped there was no money due the Federal Fireproofing 
Company under the terms of the original contract, but that 
the sum of Eleven Thousand Eight Hundredj ($11,S00) 
Dollars was due for extras which the defendant, Samuel 
Kluft, refused to pay. 

Witness again testified that at the time the j work was 
stopped there was nothing due under the original contract, 
“What was due us was under the verbal agreement, that 
if I install this floor, as Mr. Handy testified, they would 
pay us Ton Thousand Nine Hundred Dollars.” | 

The witness testified that he installed the floor and that 
it was completed six (6) weeks before the job stopped, and 
that he asked many times for the Ten Thousand jNine Hun¬ 
dred Dollars ($10,900) for the floor, but that jtlie owner 
would not pay for it. 

Witness further testified that the claim for Eleven Thou¬ 
sand Eight Hundred ($11,800) Dollars for extras was an 
error—that the actual amount for extras was Seven Thou¬ 
sand ($7,000) Dollars. j 

That the original claim of Eleven Thousand Eight Hun¬ 
dred Dollars ($11,800) including not only the contractor’s 
extras but also those for the brick contractor, and the 
amount actually due the contractor was Seven Thousand 
Dollars ($7,000). j 

Witness further testified that Jcrrv Miatico, jone of the 

• 7 1 

sub-contractors of the Federal Fireproofing Company, re¬ 
fused to go ahead with the brick work except on la cost plus 
basis. “He also wanted the owner, Mr. Klutz, to| guarantee 
that he would be paid for all the work he did.” “He 
wanted to know where his money was coining frejm,” which 
was the reason for the conference at Mr. Kluft’sj office, and 
further that Mr. Samuel Kluft guaranteed that; Jerrv Mi- 
atico would get his money. 

| 

Axel C. Millbrook, being duly sworn, testified on behalf 
of the defendant, The Federal Fireproofing Com- 
70 party, that he was the engineer and construction 
superintendent of said Federal Fireproofing Com¬ 
pany in connection with the job at 5th and W Streets, N. E.; 
that he saw the owner’s engineer, Mr. Alexander Klupt, on 
this job from early in the morning until late at bight: that 
witness asked Mr. Alexander Klupt to sign for pxtras, but 

I 
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j 
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that the latter refused to sign saving, ‘‘We will treat you 
fair": but tlint witness never presented anything to Mr. 
Alexander Klupt to sign. Witness estimates that the 
extras put into the job were between $8,000 and $10,000; 
witness testified he was the general superintendent repre¬ 
senting Mr. Thomas I). Hiordan on the job. The witness 
testified that there was extra work on the .job and that lie 
requested Mr. Klupt, the owner's engineer, to sign for the 
extras, but instead of signing for them, here merely stated: 
“We will treat vou fair." 

Thereupon William McAinch, being first duly sworn, tes¬ 
tified on behalf of the defendant, the Federal Fireproofing 
Company, that he was employed on the job in question 
as superintendent of the Federal Fireproofing ("ompany 
after Mr. Millbrook left; that Mr. Alexander Klupt made 
several changes in the plans and specifications, including 
a change in the height of the staff; that no changes were 
ordered in writing by Alexander Klupt except the extension 
of the staff. That all other changes were made without 
any written order from the said Alexander Klupt. 

Thereupon Abraham Krupsaw being first duly sworn, 
testified on behalf of the defendant Samuel Kluft that at 
a conference at the place of business of the owner on Sev¬ 
enth Street, the contractor spoke to the owner about extras 
but never asked for any signatures, and that he also heard 
mentioned a claim for extras in connection with a condition 
of water which was bad. He also stated that the pouring 
of the basement concrete floor was not done in the order 
contemplated, but was done prior to the time fixed in the 
contract. 


71 Harry A. Brandt, being first duly sworn, testified 

on behalf of the defendant Samuel Kluft that he was 
the architect on the job at 5th and W Streets, N. E. and 
drew the plans for the building. 

Witness testified that Mr. Miatico stopped work because 
lie did not get his money from the Federal Fireproofing 
Company and that Mr. Miatico advised Samuel Kluft he 
would not go on with the job unless Samuel Kluft guaran¬ 
teed payment and that thereupon Samuel Kluft told Miatico 
to go ahead—he would get his money. But Miatico insisted 
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that Kluft should put his signature to a paper to|this effect, 
which was done in the form of an 0. K. Thereupon, wit¬ 


ness further testified that Miatico 


said to Samuel! Kluft that 


he would not go on with with his job unless Samuel Kluft 
guaranteed payment although Miatico was enjployed by 
the Federal Fireproofing Company. 


Alexander Kluft, being first duly sworn, testified on be¬ 
half of the defendant Samuel Kluft that he wasjtlie super¬ 
vising engineer on the job for same Samuel Kluft; that he 
kept track of everything being done on the joli; that the 
work had stopped on July 22, 1927; that various! materials 
required for immediate use were not on the joli; that the 
material men employed by the Federal Fireprobfing Com¬ 
pany reported to witness that they would not supply ma¬ 
terials unless Samuel Kluft guaranteed payment; that 
Thomas D. Riordan told the witness that he could not get 
the hardware required to go on with the job unless pay¬ 
ment was guaranteed by Samuel Kluft; that at time there 
was nothing due the Federal Fireproofing Co. by Samuel 
Kluft under the terms of the contract. Thereupon 
72 witness told Mr. Thomas 1). Riordan that I Mr. Sam¬ 
uel Kluft would refuse to make any further guaran¬ 
tees to the material men of the Federal Fireproofing Com¬ 
pany and that said Federal Fireproofing Company would 
have to secure its own material. That these conversations 
occurred just before the stoppage of the work oil July 22, 
1927; that the Federal Fireproofing Company was advised 
that the work would have to proceed, and due notice was 
given to said Federal Fireproofing Company under the 
terms of the contract that the owner, the defendant, Samuel 
Kluft would have to finish the job unless the defendant, the 
Federal Fireproofing Company, carried out it si contract. 
Thereupon the failure of the Federal Fireprooling Com¬ 
pany to go ahead the contractor was declared in de¬ 
fault for not proceeding with the work. 

The witness further testified that throughout the job 
the Federal Fireproofing Company had difficulty ip furnish¬ 
ing materials for the job because of lack of credit of the 
Federal Fireproofing Company; that this difficulty cover- 
a number of essential materials in the construction, and 
that from a certain period all material men on the job re¬ 
fused to go on with the supply of material unless their 
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claims wore guaranteed bv Samuel Kluft; that Samuel 
Kluft made a number of guarantees because of the failure 
of tlie material men to furnish material. 


Witness further testified that he never interfered with 


the men on the work, but that lie carried out his duties as 
engineer because he was placed on the job to see that the 


work was done in acecordance with plans 


and specifications 


and in such capacity he at times corrected errors and mis¬ 


takes in the work. 


t 'A Witness further testified that the stairs were delaved 
because the steel people refused to ship the forms 
on the credit of the Federal Fireproofing Company, and 
that the witness himself, acting on behalf of Samuel Kluft, 
had to make a guarantee of payment on behalf of Samuel 
Kluft, before this steel was shipped; witness further testi¬ 
fied that he learned from Mr. Kiordan that the steel com¬ 


pany was holding up a shipment of these steel forms be¬ 
cause of the inability of the Federal Fireproofing Company 
to pay for them. 


Thereupon J. L. Krupsaw, being first duly sworn, testi¬ 
fied on behalf of the defendant Samuel Kluft that he was 
attorney for Samuel Kluft throughout the construction of 
this job; that shortly after the contract was entered into, 
October, 1926, the witness had a conversation with Mr. 
Thomas 1). Kiordan, the President of the Federal Fire¬ 
proofing Company, in November or December of 1926, when 
Mr. Kiordan was in the office of the witness and told the 


witness * ‘ * * lie thought he had made a mistake in 

making up the terms of the contract.” He said the pay¬ 
ments were too large and too far apart; that he was having 


difficultv in meeting his obligations in earrving out the 


building 


on account of having to wait too long for his money. 


“Q. Was he referring to this contract of October 192G, 
which was signed? A. lie was referred to that contract, 
yes, sir,” and further Kiordan told witness to go through 
with the contract he would have to make arrangements to 
get payments in advance from the owner; that there- 
74 after such arrangements for advance payments were 
made between said Kiordan and the owner, which 
arrangements were made through Mr. Handy, the repre¬ 
sentative of the bonding company; that all advance pay- 
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ments were made by said Samuel Kluft as agreed upon; 
that these payments were made in advance of the payments 
due under the contract; that witness, representing the 
owner, subsequently found out that the Federal Fireproof¬ 
ing Company was not paying for its material, j Thereupon 
the defendant, Samuel Kluft, on advice of witness, stopped 
making any advance payments. That many bills were un¬ 
paid by the Federal Fireproofing Company at tihe time the 
work was stopped on July 22, 1927, including tlje Columbia 
Sand and Gravel Company, the Smoot Sand land Gravel 
Co., the Empire Fireproof Door Co., and Lincjerkind and 
many others. 

That shortly before the work was stopped on July 22, 
Mr. Thomas D. Riordan told witness that he could not go 
on with the work without further advance payinents from 
the owner, which were refused; that this happened within 
a week from the time that the Federal Fireproofing Com¬ 
pany abandoned the job. When Mr. Riordaii stated he 
could not go on with the work because he could j not finance 
the job further nothing was due under the contract to the 
Federal Fireproofing Company at the time thq work was 
stopped by the Federal Fireproofing Company on July 
22,1927. * ^ [ 

Witness further testified that there was a dispute between 
the defendants, Samuel Kluft and the Federal fireproofing 
Company, as to extras, but that they could never lagree upon 
the amount of the extras and that no itemized bill for extras 
was ever submitted to Samuel Kluft until after the 
75 work had been stopped on the job on July 22, 1927. 

That said defendants tried constanty 16 agree on 
the amount of the extras but were never able tjo reach an 
agreement; that statements were frequently made by Mr. 
Thomas D. Riordan that he had no funds to carry on this 

i * 

job, and that the job could not go on unless Samuel Kluft 
continued to make guarantees to the material men of the 
Federal Fireproofing Company; that Mr. Thomiis D. Rior¬ 
dan told witness he stopped the job because Sarjiuel Kluft, 
the owner, refused to make anv further advances contrary 
to the terms of the contract; after witness told Mr. Riordan 
that he could not get any more money contrary to the terms 
of the contract and that nothing was due the Federal Fire¬ 
proofing Company at that time the work stopped on July 
22,1927. 


i 



Witness further testified that Mr. Samuel Klutz was 
never in default of any payments due the Federal Fire¬ 
proofing Company; also that no work was done out of 
sequence by the Federal Fireproofing Company to the 
knowledge of the witness. 

Witness further testified that no payment was due under 
the contract on July 22, 1927, when the work was stopped 
by the Federal Fireproofing Company. 

Witness further testified that shortly after the job was 
stopped Mri Riordan told him that all payments due up to 
the time of stopping the work had been made, and that he 
was was now looking for payments on account of 
extras. 

76 The witness further testified that the first he heard 
concerning extras was about a month and a half after 
the work actually begun, and arose out of the fact that the 
contractor had struck a bad foundation in certain portions 
of the grouhd, and wanted to know whether or not it would 
be considered extra work. That the engineer stated that 
he did not think it ought to be considered extra work, but 
that as it was something unforeseen, he would be willing 
to coneed ea reasonable compensation for a certain debt 
bevond the amount originallv contained in the minds of the 
people when the contract was made; but that they could 
not agree as to the value of this extra work, and it was 
decided that the work would go on, due to the fact that 
there might be other items to be considered later on. 

The witness further testified that he went out to the job 
and the contractor was digging, and at that time had hit a 
sewer or something, and that the contractor asked the en¬ 
gineer to make an allowance for the unforeseen digging he 
had to do, and it was agreed that they would get together 
at a proper time and agree upon an amount that was fair. 

The witness further testified that when he did get an 
itemized statement of the extra work done by the contract¬ 
or, his reply to it was: “Now T have got your letter, where 
is vour authorization ? 


The 

tractor 


witness further testified that in reply to the con¬ 
's letter containing an itemized list of the extras, 


he wrote as follows: 


“Gentlemen: 1 wish to acknowledge receipt of your state¬ 
ment and claim for alleged extras to our contract. No 
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letter, statement or authorization concerning said alleged 
extras accompanied said statement and claim, j 

“If you will kindly send me a more specific itemized state¬ 
ment of each of the extras claimed, together yitli a copy 
of your authorization and authority for the same as re¬ 
quired by section (4) of our contract, I shall gije this mat¬ 
ter immediate consideration.” 


The witness further testified that the attorney for the 
contractor asked him what his client was jgoing to do 
77 about the extras. 

The witness further testified that the! contractor 
was doing his best to get to a point of agreement and effect 
payment. 

The witness further testified that all advance payments 
were recognized as amounts due the contractor under its 
contract. 

The witness further testified that the owner whs behind in 

i 

the payment of extras, there being no question jabout that, 
but that all along, the owner made payment in Advance on 
the contract. 

| 

I 

Mr. Thomas D. Riordan again took the stamj and testi¬ 
fied that lie told the owner, Samuel Kluft, that tjhe Rosslyn 
Steel & Cement Co., one of the sub-contractors of the Fed¬ 
eral Fireproofing Company, would require an oixler signed 
by the owner, Samuel Kluft, before proceeding to furnish 
the materials to the Federal Fireproofing Company; that 
Samuel Kluft signed such an order in favor o|f said sub¬ 
contractor upon the basis of which the Rosslyii Steel and 
Cement Company proceeded to perform its contract with 
the Federal Fireproofing Company. 

Thomas D. Riordan further testified that the amount due 
for extras was always a matter of dispute between the Fed¬ 
eral Fireproofing Company and the defendant, Samuel 
Kluft, and remained in dispute after tlie work wjas stopped 
on July 22, 1927. i 

The witness testified that on many times, lie presented 
itemized accounts showing the work done and amount due. 
The witness further testified that lie was willing tjo arbitrate 
the question of extras, and so informed the own^r, but that 
the owner did not ever tell him that he would arbitrate. 


i 
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The witness further testified that when Mr. John Krup- 
saw, attorney for the owner, wrote asking for the authoriza¬ 
tions for the extra work, he, Air. Krupsaw, knew that the 
contractor did not have such authorizations. He further 
testified that he used all means at his command to get the 
owner to arbitrate the matter of extras, but could not get 
them to do anything, and further stated: “I saw Air. Klupt 
repeatedly; 1 saw Air. Kluft and Air. Krupsaw. Aly super¬ 
intendent, Alillbrook, repeatedly presented itemized 
78 accounts down to pennies, and one-quarter of pen¬ 
nies, trying to satisfy Air. A. E. Klupt, who appar¬ 
ently disregarded in a very abrupt manner any approach¬ 
ing us, saying definitely what they owed us, what they said 
they owed us, so we could bill them for it. That was never 
done. * ’ 


The witness further stated that he told Air. Samuel Kluft 


repeatedly concerning extras and that he, Samuel Kluft, 
seemed to know all about it. 


Witness further testified that he never made any request 
in writing with respect to arbitration as provided for un¬ 
der the contract, although witness testified that he knew of 
a letter from the attornev of Samuel Kluft demanding ar- 
bit rat ion of all differences, but when asked if he replied 
to such a letter, he failed to answer because of objection. 

Thereupon Dale D. Drain, being first duly sworn, testified 
on behalf of the defendant, that he was the attorney for the 
Rosslyn Steel and Cement Company during the construc¬ 
tion, and tliat he endeavored to get the guarantee of Sam¬ 
uel Kluft to pay the amount due by the Federal Fireproof¬ 
ing Company to the Rosslyn Steel and Cement Company 
for the reason that the Rosslyn Steel and Cement Company 
were not satisfied that tliev would get their monev from the 
Federal Fireproofing Company, and that the said Rosslyn 
Steel and Cement Company declined to resume deliveries 
until such a promise was obtained in writing from the de¬ 
fendant, Samuel Kluft. 

Thereupon Ida Rae Lewis, being first duly sworn, testi¬ 
fied on behalf of the defendant, Samuel Kluft, that she was 
a bookkeeper for Samuel Kluft throughout the construction 
work; that Air. Thomas D. Riordan came to see Samuel 


Kluft shortly after the construction work began and asked 
that advances be made to hi mon account of the construe- 
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tion of the building in question, and that he, Thomas D. 
Riordan, did not have the money to finance the building; 
that he had expected the money from a previous jpb but had 
been disappointed. 

Witness stated she heard conversations betwejen the de¬ 
fendant, Samuel Kluft, and Mr. Riordan, respecting extras, 
but that these extras were in dispute and that (they could 
never agree upon the amount of the bill, j 
79 The witness stated that when the contractor asked 
the owner for advances, the contractor told him that 
he, the owner, owed him for extra work and that] lie should 
pay him. 

i 

i 

i 

Jerry Miatico, being duly sworn, testified on! behalf of 
himself and the Federal Fireproofing Company to the effect 
that he stopped work more than once under his contract 
with the Federal Fireproofing Company until h^ got guar¬ 
antees from Samuel Kluft that the money due ljiim by the 
Federal Fireproofing Company would be paid by Samuel 
Kluft; that these guarantees were furnished l>y Samuel 
Kluft to the satisfaction of the witness, wliereuppn witness 
completed his contract with the Federal FireproPfing Com¬ 
pany. | 

In referring to Mr. Klupt, the owner’s engineer, the wit¬ 
ness stated: “Yes, sir; he don’t know what he w^nt. That 
is the reason I don’t take chance.” 

He further testified that Mr. Klupt, the ownerengineer, 
interferred much of the time with his doing his [work. He 
further testified, with reference to the owner’s engineer, as 
follows: 

I 

“Q. Do you know whether he is a brick layer?! A. Who, 
Klupt? No; he know nothing. He caused some of my men 
to leave. 

Q. What did you say? A. He caused some of my men 
to leave. 

Q. He doesn’t know anything about brick laying? A. 
Nothing. 

^ i 

Q. Did he ever tell you and your men how to lay bricks? 
A. Thousands of times. 

Q. Did he ever try to demonstrate to a practical brick 
layer how to lay brick? A. Yes, sir, he try. 

i 
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Q. He tried to demonstrate to one of your practical brick¬ 
layers bow to lay brick ? A. He got one bricklayer 
8(3 laid off the job, because be tried to show bow to lay 
brick, and lie wanted to bit him on the bead. 

Q. You mean hit the engineer? A. Yes, sir; I bad to 
take him off. 

Q. What was the engineer doing, interfering with him? 
A. Interfering with him; trying to tell him too much, and 
be don't know that himself. 

Q. And did he do that on many occasions? A. I got in 
a fuss with him one day. 

Q. You say you got in a fuss with him one day ? A. Yes, 
sir. 

Q. Was he trying to tell you how to lav the brick? A. 
Yes. 

Q. In your presence did he every try to tell the carpen¬ 
ters how to do their work? A. Sure; raising Cain with 
everybody. 

Q. In your presence did he ever try to tell the plumbers 
to do their work? A. Yes, sir. Everybody was hollowing 
about it. 

Q. He was 1 telling everybody how to do their work? A. 
Yes.” 

The witness further testified that there was a little brick 
work to be done in the boiler rooms which did not show on 
the plans, and that he was requested to do it by the owner’s 
engineer, and said that he would do it at cost, that is, for 
the owner to buy the stuff and the witness would lend him 
a bricklayer, and that he did lend him men to do the work 
and that after it was done, he asked the owner’s engineer 
for a check for the work, in response to which, the owner’s 
engineer said he would pay him in full when he had finished; 
that he then loaned him another bricklayer and that there- 
after he again asked the owner’s engineer for a check, in 
response to which, the owner’s engineer stated as follows: 

“What are you worrying me about? * * * Why, 

81 charge Federal Fireproofing Company, who is build¬ 
ing this building.” In response to which, the wit¬ 
ness stated: “They didn’t tell me to do that. You told me 
and I want you to pay me.” 

He further testified that the owner’s engineer purchased 
2000 brick and wanted it charged to the contractor, but that 
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lie, flic witness, refused to do this and charged it to the 
owner. 

The witness further testified that the brick work ran high 
because of the extra work wanted by the engineer and the 
changes made by the engineer, and stated as follows: 

O w 7 i 

j 

“Q. You say the engineer changed his mijnd like the 
wind? A. Yes, sir. 

Q. He would let you build the wall up andl then order 
vou to tear it down. A. Yes, sir. 

Q. He would see you build it up, wouldn’t liO? A. Yes, 

Q. And then he would make you put it somp place else 
in the building? A. That is the idea.” 


The witness further testified that after the job had stop¬ 
ped and the owner was doing the work himself,! as follows: 


“Q. Tn other words, any changes he ordered were all 
right, you were getting paid? A. I told Mr. Klijpt “Listen, 
Old Man, you are going to run this job too high.” That is 
what I told him. I said “You are running partitions up 
and down, and this cost money for bricklayer^. You are 
going to run this job too high. 

Q. What did he say? A. He says “What |do I care? 
There will be $10,000 or $15,000 left here. T want to spend 
every dollar. ’ ’ i 

Q. Wait a moment. Wait a minute. A. That is 

v 9 j 

82 when we put up the partition. He said|“I want to 
spend every dollar possible. I don’t warjrt to see the 
Federal Fireproofing Company get anything out of it.” 

Q. He said he didn’t want to see the Federal Eiireproofing 
Company get anything out of it? A. Yes, sir, when he got 
rough.” 


He further testified that the owner’s engineer stated: 
“I don’t want to see those damn people get a damn nickel 
out of this place here.” 

He further testified that before the contractor stopped 
the work, that the owner’s engineer interfered with his 
work. 

j 

Thereupon Samuel Kluft, being first duly sworn, took the 
stand and testified on his own behalf that he wa^ the owner 
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of the building in question, and that liis engineer was Alex¬ 
ander Klupt and his architect Brandt ; that the job was 
under the control of Mr. Alexander Klupt and Mr. Brandt 
and that he, Samuel Kluft, had nothing to do with any¬ 
thing connected with the actual construction, relying on 
Mr. Alexander Klupt for everything. Witness testified that 
he never gave Mr. Riordan order to put in any flooring out 
of order for the sum of $10,900; that this matter was in the 
entire charge of Mr. Alexander Kluft. Witness also told 
Mr. Thomas D. Riordan that he had nothing to do with 
extras—that it was up to the engineer; that he never.got 
any hill from Thomas D. Riordan on behalf of the Federal 
Fireproofing Company for extras; that the Federal Fire 
proofing Company quit the job on July 22, 1927, because 
they could not finance the job and that this information was 
furnished the witness by Mr. Thomas D. Riordan. 

Witness stated he never saw a statement of the extras 
claimed by the Federal Fireproofing Company until after 
the latter quit the job on July 22, 1927; that all of the pay¬ 
ments due under the contract were made by him promptly, 
and that lie owed the Federal Fireproofing Company noth¬ 
ing under the terms of the contract on July 22, 1927, except 
some undetermined amount for extras which was in dispute; 

that throughout the construction contract of the Fed- 
8. 4 > oral Fireproofing Company the witness was con¬ 
stantly importuned by many of the subcontractors of 
the said Federal Fireproofing Company, for advance pay¬ 
ments, and for guarantees in writing from him, the owner, 
and that in order to prevent a stoppage of the work, the 
witness, as 1 owner, made certain advance payments and 
guarantees in writing to the subcontractors of the Federal 
Fireproofing Company from time to time. That shortly 
prior to the stoppage of the work by the Federal Fire¬ 
proofing Company on July 22, 1927, the witness refused 
any longer to make any guarantees to the subcontractors 
of tlie Federal Fireproofing Company or any advance pay¬ 
ments, although he was constantly importuned so to do by 
Mr. Thomas D. Riordan representing the Federal Fire¬ 
proofing Company, and upon his refusal to make such 
guarantees any longer, which refusal was indicated to Mr. 
Riordan about July 15, 1927, the Federal Fireproofing 
Company stopped work on the job on the date aforesaid, 


i 


I 

j 

I 
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and Mr. Thomas D. Riordan stated to the witnejss that the 
reason of the stoppage of the work was on account of the 
failure of the witness to pay the said Federal Fireproofing 
Company for extras, and particularly on accobnt of the 
failure of the witness to guarantee the payment of the 
claims of the subcontractors of the Federal Fireproofing 
Company, which subcontractors had taken the position, ac¬ 
cording to said Riordan, that they could and would no longer 
look to the Federal Fireproofing Company for payment. 

Witness further stated that it was because of I this situa¬ 
tion that the work was stopped on July 22, 1927i 

Witness further testified that all advances made to the 
Federal Fireproofing Company were made upon the ap¬ 
proval in writing of the bonding company through its at¬ 
torney, Mr. Handy. 

The witness further testified that when he made advances 

i 

to the contractor, he knew what was going to bq done with 
the money, that is, that it was to apply so much|to pay-roll 
and so much for carpenters, labor, etc. 

The witness further testified, with reference j to cost of 
the building, that he stole the ground. 

Thereupon Mr. Alexander Klupt was recalletj and testi¬ 
fied for the defendant Samuel Kluft that; he was on 
84 the job throughout the construction period in ques¬ 
tion; that the job was under his constant supervision 
and direction; that he performed only those duties as super¬ 
intendent in conjunction with the architect as \yould in his 
judgment insure a compliance with the plans and specifica¬ 
tions of the contract and specifications of October 20, 1926; 
that no work was done out of order and particularly there 
was no pouring of concrete for the basement floor out of 
place and that said floor was put in during the regular 
progress of the work. 

The witness testified that he had gone over!the list of 
extras submitted by the contractor, and that in jhis opinion 
the correct amount should be Three Thousand Four Hun¬ 
dred Fifty-three Dollars and Eighty-six Cents ($3,453.86). 

i 

The witness, upon cross-examination, testified,;with refer¬ 
ence to the extras, as follows: 

“Q. And vou sav that Mr. Riordan never at anv time 
said anything about these extras he was putting in out 
there? A. Didn’t say anything at all? 
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Q. Yes. A. Yes. Pie mentioned to me that he thought 
he was doing some extra work. 

Q. Well, vou knew he was doing some extra work? A. 
That is according to how you look at that altogether. 

O. AVliat is this $3,400 you gave him? A. Something we 
fell as human beings we ought to allow, as I stated before, 
hut not under the literal interpretation of the contract. 

Q. Vou are just big hearted and will allow him $3,400? 
A. Yes.” 

Thereupon Harry A. Brandt was recalled and testified 
on behalf of the defendant Samuel Kluft that he w’as as¬ 
sociated as aide with Mr. Alexander Klupt as superin¬ 
tendent throughout construction, and that Mr. Alexander 
Klupt was always on the job throughout every day of the 
construction and performed his duties with the utmost thor¬ 
oughness, making only such changes and suggestions as 
were called upon by the plans and specifications and 
s:> the building regulations and that the work of said 
Alexander Klupt was “particularly wonderful 
work’ \ 

Witness recalled that the Federal Fireproofing Company 
stopped work on July 22, 1927, shortly after Barber & Ross 
refused to produce the mill work for the credit of the Fed¬ 
eral Fireproofing Company; that later these supplies were 
obtained from Barber Ross upon the credit of the wit¬ 
ness; witness further testified that the hardware from Ru¬ 
dolph West'did not arrive on the job, although it had been 
ordered by the Federal Fireproofing Company, for the rea¬ 
son that Rudolph West were not willing to credit the Fed¬ 
ora! Fireproofing Company; that it was a short time after 
that tiie work on the job was stopped by the Federal Fire¬ 
proofing Company because of the failure of the latter to 
get the material requisite for the conduct of the work. 

Witness further testified on re-direction examination that 
neither Mr. Thomas D. Riordan nor the Federal Fireproof¬ 
ing Company at any time before the work was stopped on 
July 22, 1927, submitted a statement of the cost of extras. 

Witness further testified as follows: 

“Q. When you made an order for the flue, that was an 
extra? A. Yes, sir. 

Q. There wasn’t anything technical about that extra, it 
was just an ordinary every day extra, wasn’t it? A. It 
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was this, that when we started the heating system we found 
that the fine would be too small to carry off the bpth boilers 
when they were running together, and it required, accord¬ 
ing to Mr. Gary’s engineer, who did the heating, a larger 
flue. And we immediately proceeded to increase the flue. 

Q. But that was on ordinary extra? A. It was an ordi¬ 
nary extra. 

•/ 

Q. It wasn’t any technical thing that you justjout of the 
goodness of your heart gave to this man; it was jsomething 
you were bound to pay for, was it not? |A. Yes. 

86 Q. Why didn’t you write the order? A.| Mr. Mill- 
brook and Mr. Riordan each requested me,j and many 
a time I said, 44 Well, Mr. Millbrook, give me thesb extras.” 
All through the period I said that. I wrote him |a letter to 
that effect. | 

l 

Mr. Jackson: I object to that. 

j 

! 

By Mr. Riordan: 

Q. You were supposed to order them in writing in ad¬ 
vance, weren’t you? A. That is true, too. 

Q. You didn’t do that, did you? A. No. 

Mr. Riordan: You didn’t do it. That is all.” ! 

i 

i 

Be it further remembered that the foregoing, together 
with the evidence contained in the Special Master’s reports, 
contains the substance of all of the evidence giyen at the 
hearing of this cause and the exceptions stated to!have been 
taken were so taken and were duly allowed and noted, and 
in order that each and every one may be preserved and 
made of record, together with the full substance bf the evi¬ 
dence, this statement is duly set forth, approved hnd signed 
in order to be made part of the record in the above entitled 
cause this 22nd day of October, 1929. 

By the Court: 

JENNINGS BAILEY, 

i Justice. 

0. K. Oct. 22, 1929. 

DAVIS L. RERON & 

KELLY & MEBCODI, 

Attys. for Federal Fireproofing Co. 


i 

i 

i 
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No. 5076. 


Samuel Kluft, Apellant, 
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vs. ! 
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W. A. Pierce Company, a Corporation, et At. 
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STATEMENT OF FACTS. 


The case below originated in a bill filed by t^ie ap¬ 
pellee, W. A. Pierce Company, a corporation, on be¬ 
half of itself and other subcontractors to enforce! a me¬ 
chanics lien against a certain building being erected 
for the appellant by the contractor, the Federal Fire¬ 
proofing Company, one of the appellees, on certain lots 
set forth in the Bill of Complaint. Both appellant and 
appellee, the Federal Fireproofing Company,! were 
named as defendants in said bill. The principal issue 
in the court below was raised by appellant in his Answer 

| 

i 

i 

i 

i 
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to the Bill of Complaint setting forth as a part thereof 
the construction contract dated October 20, 1926, with 
the Federal Fireproofing Company whereby the latter 
agreed to erect said structure to be known as 
2215 Fifth Street, N. E., in the City of Washington, 
District of Columbia, upon the lots in question for the 
total sum of $106,900.00 and the appellant charged in 
said answer that the Federal Fireproofing Company 
abandoned its construction contract on the 22nd day of 
July, 1927, before the completion of the building with¬ 
out any legal cause, or excuse, and that this abandon¬ 
ment and default made it necessary for the appellant 
to complete the building in question, which was done 
at a cost of $12,000.00, as found by the Special Master 
to whom the cause was referred by the court (R. 37). 
In the order referring this cause to the Special Master 
the latter was instructed to find, among other things 
(R. 25): 


“Whether the defendant, the Federal Fireproof¬ 
ing Company, was justified in ceasing work upon 
said building on July 22, 1927, under its contract 
of October 20, 1926.” 

The Special Master in his report filed October 20, 
1929, made a definite finding as to this instruction as 
follows (R. 27): 

‘ 4 The Special Master finds that the Federal Fire¬ 
proofing Company was justified in ceasing work 
upon said building on July 22nd, 1927, under its 
contract of October 20th, 1926. The record of tes¬ 
timony adduced before the Special Master shows 
conclusively that the reason that the Federal Fire- 
proofing Company ceased work was because of the 
failure of the defendant, Samuel Kluft, to make 
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payments as provided for. The testimony is con¬ 
vincing that the said Federal Fire Proofing Com¬ 
pany was requested by the defendant Samuel 
Kluft to perform and did perform extra work from 
time to time and it is not denied that this extra 
work was not paid for. These extras amounted to 
a large sum. It further appears that certain work, 
to wit: the pouring of the floor out of sequence, 
was done at the direction of Samuel Kluft and no 
payment whatsoever was made on that account.’’ 

Again (R. 29) the Special Master found “thejfailure 
to pay the amount due on account of the extras land on 
account of the change of the contract through the pour¬ 
ing of the floor out of sequence was, in the opinion of 
the Special Master, sufficient justification for tjie Fed¬ 
eral Fireproofing Company ceasing work.” j 

Numerous exceptions were filed by the appejllant to 
this finding by the Special Master (R. 37, 38),;but the 
only exceptions of any importance on this appeal are 
as follows: 

1. The Special Master erred in finding that! the de¬ 
fendant, The Federal Fireproofing Company, was jus- 

i 

tified in ceasing work upon said building on July 22, 
1927, under its contract of October 20, 1926. j 

2. The Special Master erred in holding t^hat the 
Federal Fireproofing Company ceased work because 
of the failure of Samuel Kluft to make paynkents as 
provided for. 

3. The Special Master erred in not holding that the 

Federal Fireproofing Company ceased work on!July 22, 
1927, because of its financial inabilitv to carry on the 
job. b ! 

4. The Special Master erred in holding that he Fed¬ 
eral Fireproofing Company was justified in! ceasing 
work on said building on July 22, 1927, because of the 

j 

j 

i 

l 

I 

j 

i 

i 


i 



4 


failure of the defendant Samuel Kluft to pay extras 
or for work done out of order on or before said day. 

5. The Special Master erred in not holding that it 
was the duty of The Federal Fireproofing Company 
under its contract of October 20, 1926, to complete the 
building in accordance with the terms of said contract 
and to refer all differences over the amount of extras 
and work done out of order to arbitration, as provided 
by the express terms of said contract. 

These exceptions were heard by the court and sev¬ 
eral orders were i>assed disposing of them. The first 
order dated June 28, 1929 (R. 40), overruled the ex¬ 
ceptions and confirmed the report of the Special Mas¬ 
ter. The second order was passed on June 29, 1929, 
and referred in terms to the above order of June 28, 
1929, assessed the costs against appellant and then 
proceeded to make certain affirmative and substantial 
findings in favor of the appellant, which findings are 
not the subject of this appeal (R. 40, 41). On the same 
day to wit, June 29, 1929, the court made further dis¬ 
position of exceptions to the report of the Special 
Master and directed the appellant to pay a balance of \ 
$1140.00 due the Special Master for his compensation, / 
the ultimate assessment of which was to abide the final 
decree (R. 42). This appeal is not concerned primarily 
with the question of costs, from which action of the 
court alohe it is conceded no appeal would lie, for the 
reason that it is obvious that the assessment of costs be¬ 
tween the appellant and the Federal Fireproofing Com¬ 
pany the contractor would depend upon the correctness 
of the finding of the Special Master to the effect that 
the contractor was justified in stopping work on ac¬ 
count of the failure of the appellant to pay for certain 
extras and work done out of order (R. 29). Many 
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other questions were involved in the report of the Spe¬ 
cial Master and were disposed of by the decrees re¬ 
ferred to making disposition of said report, but 
a careful perusal of the record discloses that t^ie only 
matters remaining* in controversy grow out of the ques¬ 
tion as to whether the contractor was justified in stop¬ 
ping work on the structure before it was completed. 

This appeal, therefore, involves directly the order 
of the court below of June 28, 1929, overruling! the ex¬ 
ceptions of appellant in the report of the Special Mas¬ 
ter and confirming said report. The answerj of the 
appellant averred that the structure was to be com¬ 
pleted within 140 working days from October 20, 1926, 
the date of the contract, and specifically relied as a 
basis of said averment upon the following language 
of said contract (R. 15): 


“Upon failure to complete the work at the time 
so fixed, the Contractor shall pay to the oymer the 
sum of Twenty-five ($25.00) dollars for each day 
after said time and until the work is completed, 
such payment to be taken as liquidated damages 
and not as forfeiture.” j 

i 

i 

The assignment of error will clarify this contention 
of appellant and make it clear that the only issue pre¬ 
sented to this court for determination is the validity of 
the finding of the court below to the effect that ithe con¬ 
tractor had a legal excuse for stopping the jvork on 
July 22, 1927. j 

i 

! 

ASSIGNMENT OF ERRORS. 

I 

1. The Court erred in passing its decree of dune 28, 
1929, overruling the exceptions to the reports of the 
Special Master. 
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2. The Court erred in overruling the said exceptions 
by holding that the defendant, Samuel Kluft was liable 
for costs as found by the Special Master in his report. 

3. The Court erred in not holding that said costs 
should be assessed against The Federal Fireproofing 
Company. 

4. The Court erred in not allowing to the defendant, 
Samuel Kluft, the sum of $25.00 per day by way of 
liquidated damages for the time occupied in the con¬ 
struction of the building herein under the terms of the 
contract between the defendant, Samuel Kluft and the 
defendant, The Federal Fireproofing Company, Inc. 
Said contract was dated October 20, 1926. 

5. The Court erred in entering its decree June 29, 
1929, thereby assessing costs in this cause against the 
defendant, Samuel Kluft. 

6. The Court erred in holding by said decree of June 
29,1929, that the defendant, Samuel Kluft, was not en¬ 
titled to liquidated damages at the rate of $25.00 per 
day, by reason of the delay in the construction of the 
building herein beyond the time called for by the con¬ 
tract dated October 20, 1926. 

ARGUMENT. 

The foregoing Assignment of Error may be reduced 
to the proposition contained in Assignments Numbers 
one and four as follows: 

1. The Court erred in passing its decree of June 28, 
1929, overruling the exceptions to the reports of the 
Special Master. 

4. The Court erred in not allowing to the defendant, 
Samuel Kluft, the sum of $25.00 per day by way of 
liquidated damages for the time occupied in the con¬ 
struction of the building herein under the terms of the 
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i 

contract between the defendant, Samuel Kluft and the 

j 

defendant, The Federal Fireproofing Company, Inc. 
Said contract was dated October 20, 1926. 

For the purpose of this appeal it is only necessary 
for this Court to consider whether the Court belbw was 

i 

correct in affirming the report of the Special 'Master 
by its decree of June 28, 1929, in so far as the Special 
Master found that the Federal Fireproofing Cbmpany 
was justified in ceasing work upon said building on 
July 22, 1927, under its contract of October 20, 1926. 
The determination of this question involves tjhe con¬ 
struction of that paragraph in the contract of October 
20, 1926 entered into between the appellant and the 
Federal Fireproofing Company contained in j Section 
five of said contract (R. 15) as follows: 

i 

4 ‘Time for Doing the Work,—The Contractor 
shall commence the work on or before the — day 
of October, 1926, or within — davs after! the de- 
livery of copies of the contract, drawings, and 
the lines and levels of the building, and shall at all 
times thereafter prosecute the work diligently and 
complete the same and any additions thereto or 
alterations hereof within 140 days as abbve pro¬ 
vided, without performing any part of said work 
in unsuitable weather. Upon failure to complete 
the work at the time so fixed, the Contractor shall 
pay to the owner the sum of $25.00 for each day 
after said time and until the work is coppleted, 
such payment to be taken as liquidated (lamages 
and not as forfeiture.” ! 

i 

i 

! 

If the Special Master has correctly found ithat the 
Federal Fireproofing Company was justified jin stop¬ 
ping work on July 22, 1927, then the appellant is not 
entitled to $25.00 or any other sum by way jof liqui¬ 
dated damages for delay; but if on the other hand the 
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Federal Fireproofing Company was not justified in 
stopping the work then the appellant is entitled to the 
sum of $25.00 per day for liquidated damages begin¬ 
ning at the end of 140 working days. The Special 
Master did not find what liquidated damages if any, 
the appellant was entitled to for the reason that the 
Special Master found that the appellant was himself 
responsible for this stoppage of work on July 22, 1927, 
because there was something due the Contractor by the 
appellant for extras and for work done out of order. 
The finding of the Special Master which was approved 
by the Cdurt below in its decree confirming the report 
of the Special Master is set forth specifically by the 
Special Master (R. 27) as follows: 

4 4 The Special Master finds that the Federal Fire¬ 
proofing Company was justified in ceasing work 
upon said building on July 22, 1927, under its 
contract of October 20, 1926. The record of testi¬ 
mony adduced before the Special Master shows 
conclusively that the reason that the Federal Fire- 

•j 

proofing Company ceased work was because of the 
failure of the defendant, Samuel Kluft, to make 
payments as provided for. The testimony is con¬ 
vincing that the said Federal Fireproofing Com¬ 
pany was requested by the defendant Samuel Kluft 
to perform and did perform extra work from time 
to time and it is not denied that this extra work 
was not paid for. These extras amounted to a 
large sum. It further appears that certain work 
to wit: the pouring of the floor out of sequence, was 
done at the direction of Samuel Kluft and no pay¬ 
ment whatsoever was made on that account.” 
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The Facts Leading up to the Stoppage of the Work on 
July 22, 1927, Are Not in Dispute, j 

i 

i 

No useful purpose can be served in view of the find¬ 
ing of the Special Master as to the cause of the stop¬ 
page of work by the Federal Fireproofing Company 
which is supported by the testimony offered oh behalf 
of appellant to the effect that the Federal Fireproofing 
Company stopped work only because of a dispute over 
extras and the equivalent of extras to wit, work alleged 
to have been done out of order. 

The only inquiry is whether upon the conceded fact 
there teas legal excuse for stopping . 

The principal witness on behalf of the appellee is 
Thomas D. Riordan, the President of the Federal Fire¬ 
proofing Company, who testified that he had the man¬ 
agement and control of said company in relation to 
the construction contract. The substance of the testi¬ 
mony of this witness is that the sum of $10,9(Xj).00, due 
for extras, was in dispute, and was not paid atlthe time 
the work was stopped (R. 50), “and further,j that no 
payment was due under the original contract at the 
time said Federal Fireproofing left the job”: Again 
the witness said (R. 51) “Because we were notipaid the 
money owed us on extra work. * * * We were not paid 
the $10,900.00 promised us by Samuel Kluft for in¬ 
stalling the first floor concrete. That was tjhe prin¬ 
cipal reason we left.” Again the witness testified (R. 
56), “That the settlement of extras was the principal 
disagreement, and that at the meeting the o^hier and 
engineer agreed to immediately go into the matter of 
extras, and determine the proper amount and pay it, 
and in the future to give proper written oijders for 
those extras.” Again the witness stated (R. 57), “that 

j 

i 

i 

i 

i 

! 

j 

i 

I 


I 

I 



10 


at the time the work teas stopped there was no money 
due the Federal Fireproofing Company under the terms 
of the original contract , but that the sum of Eleven 
Thousand Eight Hundred ($11,800) Dollars was due 
for extras which the defendant, Samuel Kluft, refused 
to pay.” Again the witness testified (R. 63), 4 ‘that 
the amount due for extras teas always a matter of dis¬ 
pute between the Federal Fireproofing Company and 
the defendant, Samuel Kluft, and remained in dis¬ 
pute after the work teas stopped on July 22 , 1927 .” 
And again the same witness testified (R. 64), “that he 
never made any request in writing with respect to ar¬ 
bitration as provided for under the contract, although 
witness testified that he knew of a letter from the at¬ 
torney of Samuel Kluft demanding arbitration of all 
differences, but when asked if he replied to such a let¬ 
ter, he failed to answer because of objection.” 

Another witness, A. L. Handy, testified on behalf of 
the appellee, the Federal Fireproofing Company, to 
the effect (R. 54), “that the engineer, Alexander 
Kluft, never came to an agreement with the Federal 
Fireproofing Company as to the extras already fur¬ 
nished, and never gave written orders for extras, but 
stated that all extras would be paid for; that the extras 
were not adjusted; that Mr. Thomas D. Riordan at 
one time was claiming over Ten Thousand ($10,000) 
Dollars for extras; that the amount of said extras was 
undetermined and that the parties would have to ascer¬ 
tain what this amount was; that there was a dispute 
alwavs as to the amount of the extras between the de- 
fendant, Samual Kluft and Thomas D. Riordon, repre¬ 
senting the Federal Fireproofing Company.” 

It becomes apparent, therefore, that there is no issue 
of fact to be determined upon this appeal since the tes- 
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timony follows the report of the Special Masted to the 
effect that the Federal Fireproofing Company shopped 
work July 22, 1927, for the reason that there! was a 
dispute as to extras and work done out of sequence, 
both of which items were still in dispute at the time of 
the stoppage of work, and further that no one! on be¬ 
half of the Federal Fireproofing Company eyer de¬ 
manded in writing that these items of dispute be arbi¬ 
trated as called for by the express terms of the con¬ 
tract. 


The Appellee is Bound by the Terms and Conditions 
Set Forth in the Original Contract. 

D. C. Code Section 1240:—All such liens in favor of 
parties so employed by the contractor shall be subject 
to the terms and conditions of the original contract ex¬ 
cept such as shall relate to the waiver of liens and 
shall be limited to the amount to become due to the 
original contractor and be satisfied, in whole or!in part, 
out of said amount only; and if said original Contrac¬ 
tor, by reason of any breach of the contract on his part, 
shall be entitled to recover less than the amount agreed 
upon in his contract, the liens of said parties so em¬ 
ployed by him shall be enforceable only for said re¬ 
duced amount, and if said original contractor -shall be 
entitled to recover nothing said liens shall not be en¬ 
forceable at all. 

This principle at law has been uniformly recognized 
by this court. i 

i 

Herrell vs. Donovan, 7 App. D. C. 322. j 

i 

I 

i 


i 


j 


i 
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III. 

Tlie Builder is Never Entitled to Rescind and Abandon 
a Contract Where the Amount Due is in Dispute. 

“Where an adjustment of a dispute is provided for 
by contract the contractor is not justified in abandon¬ 
ing the contract and ignoring the method of adjust¬ 
ment.” 


Brown vs. Baton Rouge, 109 La. 967. 

A provision that in case of dispute as to the value of 
extra work the matter shall be submitted to arbitra¬ 
tion is binding on the parties and the builder can not 
recover where he has made no request for arbitration. 

9 C. J. 852. 

Gray vs. Societe, etc., 131 Calif. 566. 

Central Union Stock Yards vs. Uvalde, 82 N. J. 

Eq. 246. 

Where a contractor has been paid all the instalments 
so far due and he refuses to proceed with the work un¬ 
less he is paid another not yet due he abandons the 
work without legal cause. 

Steiger vs. London, 141 App. Dov. 382. 

Even where dispute as to extras has been properly 
referred to arbitration the builder is not justified in 
abandoning the work until the report of the arbitra¬ 
tors. 


Davis vs. Ford, 81 Md. 333. 
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i 
! 

i 

j 
j 

j 

i 
! 

Builder is never justified in stopping where there is 
disputed balance. 

t i 

i 

i 

Grunwald vs. Hahn, 176 Pa. St. 37. 

i 

i 

A careful perusal of this contract affirmatively es¬ 
tablishes that it nowhere contemplated the stoppage of 
work by the contractor on account of any disagreement 
whatsoever between the contractor and the ownkr. The 
disposition of any such differences was provided for 
by the express terms of the contract and the builder 
expressly agreed to abide by the decision of th^ archi¬ 
tect in making changes and in doing extra work, and 
Section 15 of the contract expressly provided what 
might be done if either party became dissatisfied with 
the decision of the architect, as follows: 

i 

“Sec. 15. Arbitration: All claims and disputes 
arising under this Agreement shall be referred by 
the parties to the Architect for decision, land ex¬ 
cept in those matters as to which such decision is 
hereinbefore declared to be conclusive, 1 either 
party dissatisfied with such decision may, upon 
giving three days’ notice in writing to the other 
party, have the question referred to three arbi¬ 
trators, to be chosen one by each of the! parties 
hereto, and the third by the two so chosen. Each 
of the parties hereto shall pay one-half the ex¬ 
pense of such reference. If such notice of appeal 
is not given within five days, the decision of the 
Architect shall be final.” 

i 

! 

Whatever the controversy therefore between the 
owner and the builder there was no right under this 
contract given the builder to stop work and the conten¬ 
tion of the owner Samuel Kluft is that when the 


i 

i 
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builder stopped work on July 22, 1927, he did so at his 
peril and the owner was clearly within his rights in 
completing the job as promptly and economically as 
possible and in holding* the builder for liquidated dam¬ 
ages as provided for in the contract. 

IV. 

An Abandonment of a Contract by the Owner Entitles 
the Owner to Liquidated Damages Provided for 
Expressly in the Contract. 

“Where a building contract provides that the 
contractors shall pay to the owner, by way of 
liquidated damages, a certain sum for every day 
the buildings shall remain incomplete after the day 
fixed for their completion, the provision will be en¬ 
forced, in the absence of anything to show that 
it is unreasonable, harsh or oppressive, or 
that the amount stipulated is greatly in excess of 
a fair rental value of the premises upon the com¬ 
pletion of the houses. ” 

Emack vs. Campbell, 14 App. D. C. 186. 

The court in its opinion in the above case quoted 
from Hall vs. Crowley, 87 Mass. 304, as follows: 

“The sum named is for doing one certain and 
specific job of work within a prescribed time, and 
not for an omission to comply with divers sepa¬ 
rate and independent stipulations of different de¬ 
grees of importance, the failure to perform each 
of which would occasion very different and un¬ 
equal amounts of damage to the defendant. Nor 
is it to be overlooked that the loss or injury which 
would accrue to the owner by the non-completion 
of the houses seasonably, according to the terms 
of the contract, would be difficult to prove and still 
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more difficult to estimate in money. All these cir¬ 
cumstances indicate very clearly that th^ intent 
of the parties was to insert in their agreement a 
fixed measure of damages, and not to name a sum 
as a penalty merely.” 

I 

| 

The case of District of Columbia v. Harlan &;H. Co., 
30 App. D. C. 270, furnishes also a perfect demonstra¬ 
tion of the breach of a single covenant where the dam¬ 
ages are difficult of ascertainment as in the instajnt case, 
and are not disproportionate. This is stated in the 
syllabus as follows (page 271): \ 

i 

i 

j 

“Where a contract between a ship-building com¬ 
pany and a municipality for the construction of a 
fire boat provides that the company shall forfeit 
to the municipality $25 for each working day it 
shall be in default, ‘which sum of $25 peif day is 
hereby agreed upon as fixed and liquidated dam¬ 
ages,’ that the municipality ‘will suffer by reason 
of such default, and not by way of penalty’ * * * 
where the company does not claim that the 'amount 
named as liquidated damages is out of proportion 
to the amount of the contract price, and no fraud 
or mistake or other facts are alleged calling for a 
reformation of the contract.” 

| 

i 

CONCLUSION. 

It is, therefore, respectfully submitted that this 
court will be justified in concluding— 

1. That there was no legal excuse for abandoning the 
contract of July 22, 1927, on the part of the appellee, 
the Federal Fireproofing Company. 

2. That upon such abandonment the appellant is en¬ 
titled as a matter of law to the sum of $25.00 per day by 

i 

way of liquidated damages as provided for byj the ex¬ 
press terms of the contract for the delay caused by 

i 
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the default of the Federal Fireproofing Company, and 

3. That this cause be remanded with directions to the 
court below to establish pursuant to an appropriate 
order of reference the amount of said liquidated dam¬ 
ages due appellant and to state the account accordingly 
between the parties hereto. 

4. That the costs of this cause, including the costs 
of reference, be assessed against the Federal Fire¬ 
proofing Company as an incident to the decree to be 
entered by the court below fixing the amount due the 
appellant by way of liquidated damages for the de¬ 
fault of the appellee as aforesaid. 

It is, therefore, respectfully submitted that this 
cause should be remanded for further proceedings in 
accordance with the legal principles hereinbefore set 
forth. 

E. Hilton Jackson, 
Attorney for the Appellant. 
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OF THE DISTRICT OF COLUMBIA 

j 

OCTOBER TERM, 1929 j 


No. 5076 


SAMUEL KLUFT, Appellant, 


vs. 


W. A. PIERCE CO., A CORPORATION, ET AL., 

Appellees. | 


BRIEF FOR APPELLEE, THE FEDERAL 
FIREPROOFING COMPANY 


OPENING STATEMENT 

A careful reading of the appellant’s brief discloses 
that the only action of the lower Court that he com¬ 
plains of is the finding that the contractor, this ap¬ 
pellee, was justified in stopping work. He states that 
it is important for this Court to review that finding, 
as the following questions are dependent thereon: 

i 

1. Against whom the costs should be assessed? 

i 

i 

1 


i 



2. Whether or not the appellant is entitled to a pen¬ 
alty of Twenty-five Dollars ($25.00) per day. 

The first we may dismiss without discussion for the 
reason that the appellant admits in his brief on page 
four that no appeal would lie from the assessment of 
costs. 

This leaves us with the question of whether or not 
the appellant would be entitled to a penalty of Twenty- 
five Dollars ($25.00) per day, and we respectfully sub¬ 
mit that even if this Court did find that the contractor 
was not justified in stopping the work, there is not one 
word of testimony in the entire statement of evidence 
that the building was not completed within one hundred 
and forty (140) working days and, therefore, a re¬ 
versal by this Court would be of no benefit whatsoever 
to the appellant. In the hearing before the Special 
Master, the burden of proof was upon the appellant 
to show that it took more than one hundred and forty 
(140) working days to complete the work called for in 
the original contract, yet the record is devoid of any 
testimony in this respect whatsoever. 

We believe that there is another reason why this 
appeal is not properly taken and that there is nothing 
for this Court to pass upon, as it will be seen from 
an examination of the record (Rec., p. 36) that the 
appellant has purchased the claim of the contractor, 
this appellee, the Federal Fireproofing Company, and 
therefore stands in the shoes of the Federal Fireproof¬ 
ing Company. 

DISCUSSION OF APPELLANT’S BRIEF 

Assuming for the time being that this appeal does 
present matters which this Court should pass upon, we 
will first take up a discussion of the points raised in 
the argument of the appellant’s brief. 
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POINT NO. I. 


i 

| 


! 

j 
i 

i 

I 

i 
! 
i 

I 
; 

On page 9 he states: 

“The facts leading up to the stoppage of work 
on July 22, 1927, are not in dispute,” 

j 

and in this we agree with the appellant, as the 1 record, 
as well as the findings of the Special Mastejr, show. 
“The . . . testimony . . . shows conclusively 
that the reason that the Federal Fireproofiijg Com¬ 
pany ceased work was because of the failure of the 
defendant, Samuel Kluft, to make payments | as pro¬ 
vided for. The testimony is convincing that the said 
Federal Fireproofing Company was requested by the 
defendant, Samuel Kluft, to perform and did perform 
extra work from time to time, and it is not denied that 
this extra work was not paid for. It further appears 
that certain work, to wit: the pouring of the floor out 
of sequence, was done at the direction of Samuel Kluft 
and no payment whatsoever was made on that ac¬ 
count. ” (Rec., p. 27.) 

The testimony, as well as the findings, of th$ Special 
Master shows that the appellant expressly promised 
to pay this appellee the sum of Ten Thousand Nine 
Hundred Dollars ($10,900.00) if he would pour the 
floor out of sequence, and that the floor was poured 
out of sequence but that the appellant did not pay for 
it, and that this failure on the part of the Appellant 
to so pay the $10,900.00 at a time when the appellee had 
performed considerable extra work which hdd not as 
yet been paid for, most assuredly justified the! appellee 
in stopping work on the job. I 

It will be borne in mind that the witnesses person¬ 
ally appeared before the Special Master and testified, 
and that his findings of fact, which the appellant says 
are not in dispute, will not be disturbed by tliis Court. 


i 

i 


i 




POINT NO. II. 


On page 11 he states: 

“The Appellee is Bound by the Terms and Con¬ 
ditions Set Forth in the Original Contract.” 

To this argument is cited the case of Herrell vs. Dono¬ 
van, 7 App. D. C. 322, and we feel that we can pass 
over this point by simply stating that there can be no 
question about the soundness thereof but that it does 
not happen to be involved in any way in this appeal. 

POINT NO. III. 

On page 12 he states: 

“The Builder Is Never Entitled to Rescind and 
Abandon a Contract Where the Amount Due Is in 
Dispute.” 

While we question the legal accuracy of that state¬ 
ment, it so happens that it does not apply in this case 
as the amount due was not in dispute. The Special 
Master found, as a matter of fact, that at the time the 
appellee stopped work on the job there was due from 
the appellant the sum of Ten Thousand Nine Hundred 
Dollars ($10,900.00) which he had specifically prom¬ 
ised to pay him but which he had failed to do. 

The first case cited under this point is Brown vs. 
Baton Rouge, 109 La. 967. We do not believe this case 
is quite in point, as it would appear that the main 
issue was whether or not the city had the right to 
demand the contractor to correct certain errors com¬ 
plained of, and upon the contractor’s refusal, to avail 
itself of that fact as a ground for ousting plaintiff 
from further continuance of the work. The Court said 
the city has the right to have the improper work done 
by other parties under its supervision, and such oust- 
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ing is not an ousting by the plaintiff in taking over 
the work by the city. 

The next authority cited is 9 C. J. 852, but thht does 
not involve the question before this Court, as thie ques¬ 
tion is not whether the contractor can recover Vithout 
arbitration, but whether or not under the facts,! as dis¬ 
closed by the testimony, the contractor was justified 
in refusing to proceed further with the work. 

The next authority is Gray vs. Societe, etc., 131 Calif. 
566, and a reading of this case shows that it i^ not in 
point, for the reason that the work was fully com¬ 
pleted and thereafter claim filed for extras, and the 
Court held that as there was no request in writing for 
the extras, the contractor was not entitled to recover, 
and further, that he was not entitled to recover for the 
extras until he had first made a request of th^ owner 
to arbitrate the question. 

The next case cited is Central Union Stock Yards vs. 
Uvalde, 82 N. J. Eq. 246. This case was a bill in equity 
to set aside an award of arbitration, and the question 
as to whether or not a contractor was justified in stop¬ 
ping work on the building was not involved. 

The next authority cited by the appellant is Steiger 
vs. London, 141 App. Division 382, a New Yotk case, 
which we find is not in point, as the facts disclose that 
the contractor, being fearful that the owner would not 
be able to meet subsequent payments, stopped w|ork for 
no reason whatsoever and the building wasj subse¬ 
quently completed by the owner. The contractor then 
sued to recover the surplus remaining in the owner’s 
hands after the building had been completed. The 
question involved was whether or not the contractor, 
by stopping work, had thereby terminated the contract 
and waived his rights to recover any surplus, or 
whether he was entitled to recover whatever remained 
in the owner’s hands after the building had been com¬ 
pleted at a reasonable cost, and the Court hqld that 


i 


i 

I 

i 

j 
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the contractor was entitled to recover any surplus in 
the owner’s hands after the work had been completed. 

The next case cited is Davis vs. Ford, 81 Md. 333, 
and, after reading this case, we do not believe that it 
is in point, for the reason that at the time the con¬ 
tractor stopped the work, he had received the whole 
amount to which he was entitled up to the time of 
completion of the building, whereas only two-thirds of 
the work had been done, and further, over a year had 
elapsed between the time the extra work was done and 
the demand was made for settlement for it. A reading 
of that case will show that the facts involved are in no 
wav related to the facts in this case. 

w 

The next case cited by the appellant is Grunwald vs. 
Hahn, 176 Pa. St. 37, and has no connection with this 
case. In that case a carpenter agreed to do certain 
carpentry work and take as compensation a certain 
amount cash and two houses. After his work had been 
completed, he tendered a bill for the cash and the two 
houses and later refused to take the two houses for 
some trivial reason, also claiming later that he had 
made a mistake in the amount of cash that was due 
him. The defendant offered to pay the cash and ten¬ 
dered the two houses, according to the written state¬ 
ment of the plaintiff, and the Court held that the 
matters complained of were too trivial to justify a 
refusal to accept the cash and houses. 

Under this heading the appellant cites as further 
authority Section 15 of the contract, which provides 
for arbitration, but it will be borne in mind that the 
chief reason assigned by this appellee for stopping 
work on the job was the refusal of the appellant to pay 
the sum of Ten Thousand Nine Hundred Dollars 
($10,900.00) which the appellant had promised it if it 
would install the first floor concrete out of sequence; 
and, of course, that was not a matter that could be 
properly referred to the architect for decision, as it 


6 



I 

j 

I 

j 

involved nothing that the architect would be competent 
to pass on, it being a definite promise (as subsequently 
found by the Special Master) by the appellant to pay 
this appellee that amount of money upon the! floor 
being installed out of sequence. j 

i 

i 

POINT NO. IV. i 

i 

i 

i 

On page 14 the appellant states: 

i 

“An abandonment of a contract by the owner 
entitled the owner to liquidated damages provided 
for expressly in the contract.” | 

i 

i 

i 

This question we do not believe is properly before 
the Court, for the reason, as hereinbefore stated!, there 
is not any testimony whatsoever that the work' origi¬ 
nally contracted for was not completed within the time 
specified in the contract. As a further reason why 
this point is not before this Court, it is not contained 
in any of the appellant’s exceptions. While it is true 
the appellant, in his sixth assignment of error,! raises 
the point, it will be noted that an assignment of error, 
not predicated upon an exception, adds nothing to a 
bill of exceptions. The exceptions of the appellant to 
the report of the Special Master, as found on pages 37 
and 38 of the record and as referred to in the appel¬ 
lant’s brief on page 3, do not disclose any exception 
whatsoever concerning the matter of liquidated dam¬ 
ages. In the case of Scott vs. Herrell, 31 Appeals 
D. C., page 54, this Court said: “The third assign¬ 
ment of error relates to the admission of records in 
the Assessor’s office, but is not predicated Upon an 
exception, and therefore must be passed.” The two 
(2) orders of the lower Court, from which the appel¬ 
lant noted an appeal, and found in the record 0n pages 
40 and 41, have no reference in them to the Question 
of liquidated damages, and we therefore respectfully 
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submit that this question is not properly before this 
Court, as it was not before the lower Court. 

ARGUMENT 

Aside from the foregoing, we respectfully submit 
that the ruling of the Court below in approving the 
finding of the Special Master, that the contractor was 
justified in ceasing work upon the building, was correct 
and is supported by the record in this case for the 
following three (3) reasons: 

1. Improper interference by the owner’s agent with 

the contractor. 

2. Failure of the owner to compensate the contractor 

for the extra work performed. 

3. Failure of the owner to pay the contractor for 

work done out of sequence. 

1 

IMPROPER INTERFERENCE BY THE OWNER’S 
AGENT WITH CONTRACTOR. 

Mr. Thomas D. Riordan, testifying on behalf of the 
Federal Fireproofing Company, stated that Mr. Alex¬ 
ander Klupt, the owner’s engineer on the job, was arbi¬ 
trary and unreasonable and did everything to hinder 
the contract, and that said engineer refused to sign 
for any and all extras (Rec., p. 51), and that there 
were many days when the engineer, who represented 
the owner, would not permit the pouring of concrete 
on account of cold weather, notwithstanding the fact 
that other jobs in Washington were pouring concrete. 
(Rec., p. 52.) That he would be ready to pour concrete 
in the morning but would receive a telephone call from 
the owner’s engineer not to pour any concrete until 
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he got there, although it was perfectly proper to pour 
concrete on these occasions. (Rec., p. 53.) 

Mr. A. L. Handy, a witness testifying on behalf of 
the Federal Fireproofing Company, and who was the 
representative of the Royal Indemnity Company, the 
surety on the bond, testified that the grounds 6i dis¬ 
agreement between the contractor and the owner’s 
engineer were numerous and were of sufficient impor¬ 
tance to stop the work entirely. That this disagree¬ 
ment was over the unreasonable requirements m^de by 
the engineer in stopping the regular work to put in 
extras, changing from the plans and specifications and 
contract, and his complaint that the work was pro¬ 
gressing slowly. (Rec., p. 56.) 

Mr. Jerry Miatico, a witness testifying on behalf 
of the Federal Fireproofing Company, in referring to 
the owner’s engineer, stated: 44 Yes, sir; h^ don’t 
know what he want. That is the reason I don’t take 
chance.” (Rec., p. 65.) 

He further testified that Mr. Klupt, the owner’s 
engineer, interfered much of the time with his doing 
his work. He further testified, with reference! to the 
owner’s engineer, as follows: 


“Q. Do you know whether he is a brick layer? 
A. Who, Klupt? No; he know nothing. Hejcaused 
some of my men to leave. j 

Q. What did you say? A. He caused some of my 
men to leave. 

Q. He doesn’t know anything about brick laying? 
A. Nothing. j 

Q. Did he ever tell you and your men how to lay 
bricks? A. Thousands of times. 

Q. Did he ever try to demonstrate to a practical 
brick layer how to lay brick? A. Yes, sir, he try. 

Q. He tried to demonstrate to one of your practical 
brick layers how to lay brick? A. He got oile brick 

i 
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layer laid off the job, because he tried to show how to 
lay brick, and he wanted to hit him on the head. 

Q. You mean hit the engineer? A. Yes, sir; I had 
to take him off. 

Q. What was the engineer doing, interfering with 
him? A. Interfering with him; trying to tell him too 
much, and he don’t know that himself. 

Q. And did he do that on many occasions ? A. I got 
in a fuss with him one day. 

Q. You, say you got in a fuss with him one day? 
A. Yes, sir. 

Q. Was he trying to tell you how to lay the brick? 
A. Yes. 

Q. In your presence did he ever try to tell the car¬ 
penters how to do their work? A. Sure; raising Cain 
with everybody. 

Q. In your presence did he ever try to tell the 
plumbers to do their work? A. Yes, sir. Everybody 
was hollowing about it. 

Q. He was telling everybody how to do their work? 
A. Yes.” (Rec., pp. 65 and 66.) 

The witness further testified that there was a little 
brick work to be done in the boiler rooms which did 
not show on the plans, and that he was requested to 
do it by the owner’s engineer, and said that he would 
do it at cost, that is, for the owner to buy the stuff and 
the witness would lend him a brick layer, and that he 
did lend him men to do the work; and that after it 
was done he asked the owner’s engineer for a check 
for the work, in response to which the owner’s engi¬ 
neer said he would pay him in full when he had fin¬ 
ished; that he then loaned him another brick layer 
and that thereafter he again asked the owner’s engi¬ 
neer for a check, in response to which the owner’s 
engineer stated as follows: 44 What are you worrying 
me about? * * * Why, charge Federal Fireproofing 
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Company, who is building this building/’ In response 
to which the witness stated: ‘ 4 They didn’t telj me to 
do that. You told me and I want you to pay me.” 
(Rec., p. 66.) i 

He further testified that the owner’s engineer pur¬ 
chased 2000 brick and wanted it charged to t)ie con¬ 
tractor, but that he, the witness, refused to do this and 
charged it to the owner. (Rec., pp. 66 and 67.) 

The witness further testified that the brick work ran 
high because of the extra work wanted by the engineer 
and the changes made by the engineer, and stated as 
follows: 

i 

i 

| 

i 

“Q. You say the engineer changed his mind like 
the wind? A. Yes, sir. 

Q. He would let you build the wall up and thdn order 
you to tear it down. A. Yes, sir. 

Q. He would see you build it up, wouldn’t he? 
A. Yes. 

Q. And then he would make you put it soifie place 
else in the building. A. That is the idea.” 

| 

| 

The witness further testified that after the job had 
stopped and the owner was doing the work Jiimself, 
as follows: 

i 

i 

i 

“Q. In other words, any changes he ordered were 
all right, you were getting paid ? A. I told Mr. Klupt: 
‘Listen, Old Man, you are going to run this job too 
high.’ That is what I told him. I said: ‘You are 
running partitions up and down, and this cost money 
for bricklayers. You are going to run this job too 
high. ’ j 

Q. What did he say? A. He says: ‘What dd I care? 
There will be $10,000 or $15,000 left here. I want to 
spend every dollar. ’ 

Q. Wait a moment. Wait a minute. A. That is 

ii ! 
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i 
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when we put up the partition. He said: ‘I want to 
spend every dollar possible. I don’t want to see the 
Federal Fireproofing Company get anything out of it.’ 

Q. He said he didn’t want to see the Federal Fire¬ 
proofing Company get anything out of it? A. Yes, 
sir, when he got rough.” 

He further testified that the owner’s engineer stated: 
“I don’t want to see those damn people get a damn 
nickel out of this place here.” 

He further testified that before the contractor 
stopped the work, that the owner’s engineer interfered 
with his work. (Kec., p. 67.) 

The foregoing testimony of the witness, Miatico, is 
very important, as it shows very clearly what the atti¬ 
tude of the appellant’s engineer and agent must have 
been during the entire course of the work. 

It will be remembered that all of the testimony was 
taken orally before the Special Master, and that he 
had opportunity to observe the various witnesses and, 
therefore, was in a position to determine the attitude 
of the witness, Alexander Klupt, the owner’s engineer. 

From the foregoing it is quite clear that the owner 
and his agents improperly interfered with the opera¬ 
tion of the work by the contractor. 

2 

FAILURE OF THE OWNER TO COMPENSATE THE 
CONTRACTOR FOR THE EXTRA WORK 

PERFORMED 

There can be no doubt that the contractor did per¬ 
form a great deal of extra work for the owner and 
was not paid for it, as the owner’s own witness ad¬ 
mitted that extra work had been done and had not 
been paid for. 
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The testimony on this feature of the matter, as found 
in the record, is substantially as follows: 

Mr. Thomas D. Riordan, testifying on behalf of the 
Federal Fireproofing Company, stated that! he did 
extra work on the job but that the owner and engineer 
refused to sign for any extra work but wanted the 
Federal Fireproofing Company to do the extfa work 
on a ten per cent (10%) plus basis; that an itemized 
statement covering this extra work was offered to 
Mr. J. L. Krupsaw by the witness after the stoppage 
of work by the Federal Fireproofing Company on 
July 22, 1927, in the sum of $6,679, and nothing had 
been paid on account thereof; that he requested the 
owner to sign for the extra work but that he | refused 
to do so. That at the request of Mr. Harry A.! Brandt, 
architect for the owner, he vrrote a letter to the archi¬ 
tect, giving him an estimate of certain extra work con¬ 
sisting of steel sash, and that the additional steel sash 
was put in, but the letter was never acknowledged 
and the work had never been paid for. (Rec.^ p. 51.) 
That he asked Mr. Krupsaw, attorney for the owner, 
possibly seven or eight times in his office, to get the 
owner to sign for extra work and he stated:that he 
would; that the owner was a good fellow and would 
pay the bills. (Rec., p. 53.) 

Mr. A. L. Handy, testifying for the Federal Fire¬ 
proofing Company, stated that he represented the 
Royal Indemnity Company and that Mr. Thomas D. 
Riordan was repeatedly demanding payment for 
extras, and that the engineer, Alexander Kfiipt, re¬ 
fused to give written orders for extras, but both the 
engineer and Samuel Kluft said the extras \tauld be 
paid for. He also stated that the contractor: repeat¬ 
edly demanded payment for extras and also demanded 
written notices, but that the owner’s engineer flatly 
refused to give written orders for extras but insisted 
that they would be paid for; and that the owner also 
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repeatedly promised to pay for any extra work that 
might be put in, and that he, the witness, personally 
raised objection to the owner’s failure to give the con¬ 
tractor written authorization. (Rec., p. 55.) He also 
stated that the engineer failed to carry out his agree¬ 
ment to come to an understanding with the contractor 
as to extras already furnished and failed to make pay¬ 
ment for them, and also failed to give written orders 
for future extras, and that the engineer stated that it 
was not necessary to give written orders for them as 
all extras would be paid for. (Rec., p. 55.) 

Mr. Axel C. Millbrook, a witness for the defendant, 
the Federal Fireproofing Company, testified that he 
was the engineer and construction superintendent of 
the Federal Fireproofing Company and that he asked 
Mr. Alexander Klupt, the owner’s engineer, to sign 
for extras, but that the latter refused to sign, saying: 
“We will treat you fair”; but that witness never pre¬ 
sented anything to Mr. Alexander Klupt to sign. The 
witness further testified that there was extra work on 
the job and that he requested Mr. Klupt, the owner’s 
engineer, to sign for the extras, but instead of signing 
for them, he merely stated: “We will treat you fair.” 
(Rec., p. 58.) 

William McAinch, a witness testifying on behalf of 
the Federal Fireproofing Company, testified that he 
w’as employed by the Federal Fireproofing Company 
as superintendent after Mr. Millbrook left, and that 
Mr. Alexander Klupt, the owner’s‘engineer, made sev¬ 
eral changes in the plans and specifications, including 
a change in the height of the staff; that no changes 
were ordered in writing by Alexander Klupt except 
the extension of the staff. That all other changes were 
made without any written order from the said Alex¬ 
ander Klupt. (Rec., p. 58.) 

Mr. J. L. Krupsaw, a witness testifying on behalf of 
the owner, Samuel Kluft, stated that he was the attor- 
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ney for Samuel Kluft and that there was a dispute 
between the owner and the contractor as to extras, but 
that they could never agree upon the amount of extras 
and that no itemized bill for extras was ever submitted 
to Samuel Kluft until after the work had been ^topped 
on the job on July 28,1927. (Rec., p. 61.) He further 
testified that he first heard about extras about d month 
and a half after the work actually begun. (Rec., p. 
62.) He further testified that when he did get an 
itemized statement of the extra work done by the con¬ 
tractor, his reply to it was, “Now I have gpt your 
letter, where is your authorization?” (Rec., p.| 62.) 

This last testimony is important for the reason that 
it shows very clearly that, while the appellant en¬ 
deavored to claim that the reason the extras were not 
paid for was because the amount was uncertain, yet 
when an itemized statement of the claim fof* extras 
was furnished his attorney his reply was, “ Where is 
your authorization?” and that the appellant never 
intended paying for the extras. 

The witness further stated that the owner was be¬ 
hind in the payment of extras, there being no question 
about that, but that all along the owner made payment 
in advance on the contract. (Rec., p. 63.) 

The witness Thomas D. Riordan further jtestified 
that many times, he presented itemized accounts show¬ 
ing the work done and amount due and that he was 
willing to arbitrate the question of extras, aiid so in¬ 
formed the owner, but that the owner did not ever tell 
him that he would arbitrate. (Rec., p. 63.) That he 
used all means at his command to get the owner to 
arbitrate the matter of extras, but could not get them 
to do anything, and further stated: “I saw Mr. Klupt 
repeatedly; I saw Mr. Kluft and Mr. Krups&w. My 
superintendent, Millbrook, repeatedly presented item¬ 
ized accounts down to pennies, and one-quarter of 
pennies, trying to satisfy Mr. A. E. Klupt, |who ap- 
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parently disregarded in a very abrupt manner any 
approaching us, saying definitely what they owed us, 
what they said they owed us, so we could bill them for 
it. That was never done.” (Rec., p. 64.) 

Miss Ida Rae Lewis, a witness who testified on be¬ 
half of the owner, stated that she was employed by the 
owner as a bookkeeper and that she heard conversa¬ 
tions between the owner and the contractor respecting 
extras, but these extras were in dispute and they could 
never agree upon the amount of the bill. (Rec., p. 65.) 

The testimony of Mr. Alexander Klupt, the owner’s 
engineer, upon whom the owner stated he was relying 
for everything, was that he had gone over the list of 
extras submitted and that in his opinion the correct 
amount should be Three Thousand Four Hundred 
Fifty-three Dollars and Eighty-six Cents ($3,453.86) 
(Rec., p. 69), and when questioned later concerning the 
extras, stated as follows: 

“Q. And you say that Mr. Riordan never at any time 
said anything about these extras he was putting in out 
there? A. Didn’t say anything at all. 

Q. Yes. A. Yes. He mentioned to me that he 
thought (Italics furnished) he was doing some extra 
work. 

Q. Wdl, you knew he was doing some extra work? 
A. That is according to how you look at that alto¬ 
gether. 

Q. What is this $3,400 you gave him? A. Some¬ 
thing w6 felt as human beings we ought to allow, as I 
stated before, but not under the literal interpretation 
of the contract. 

Q. You are just big hearted and will allow him 
$3,400? A. Yes.” (Rec., pp. 69 and 70.) 

This testimony is important for several reasons, as 
it shows conclusively that this appellee was at least 
entitled to the sum of Three Thousand Four Hundred 
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Fifty-three Dollars and Eighty-six Cents ($^,453.86) 
for extra work, according to the appellant’s own 
figures, and yet no offer had ever been mad^ by the 
appellant to pay the same. It further shows very 
clearly what must have been the antagonistic httitude 
of the appellant’s engineer and agent toward the con¬ 
tractor, this appellee. 

Mr. Harry A. Brandt, a witness testifying on behalf 
of the owner, stated that he was the architect on the 
building and testified that when he made an order for 
the flue, it was an extra and that there wasn’t anything 
technical about that extra and it was something for 
which the owner should pay, but that he never gave a 
written order for it to be done. (Rec., p. 71.) 

It is quite clear from the foregoing that a gifeat deal 
of extra work was done upon the job by the contractor 
at the request of either the owner or his agent, and 
that promises were repeatedly made to pay for and to 
give orders in writing for it, but that the owner and 
his agent evaded at all times giving any written orders 
for the extra work, and the attitude of the owner and 
his agent can be summarized by the statement of the 
owner’s attorney, when he stated, “Now I have got 
your letter, where is your authorization?” clearly 
showing that the owner had no intention of paying for 
the extra work unless he was compelled to <Jo so by 
law. 


FAILURE OF THE OWNER TO PAY THE CONTRACTOR 

FOR WORK DONE OUT OF SEQUENCES. 

i 

! 

The witness, Thomas D. Riordan, testified 'that the 
owner told him that he would pay him Ten Thousand 
Nine Hundred ($10,900) Dollars in lieu of settling for 
extras, if the concrete floor in the basement was poured 
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out of sequence; that said arrangement was entirely 
verbal with Samuel Kluft, and that the said concrete 
floor was completed in accordance with said verbal 
agreement; that this work was completed about a 
month before the work was stopped, and that Samuel 
Kluft did not pay the $10,900, stating that he did not 
have the money; and that the owner’s engineer was 
asked to inspect the job, but that he would pass it off 
to the owner. (Rec., p. 50.) That the sum of $10,900 
was not paid at the time the work was stopped, and 
that no one heard the conversation concerning it which 
occurred about May 15, 1927. The witness further 
testified, as to why he stopped the job: “Because we 
were not paid the money owed us on extra work. We 
were not paid the $10,900 promised us by Mr. Samuel 
Kluft for installing the first floor concrete. That was 
the principal reason we left.” He further testified that 
he requested the owner at least ten (10) times before 
the job was stopped for payment of the $10,000 for 
putting in the floor out of order, and that he asked the 
owner’s engineer every time he saw him to see that he 
would be paid the $10,000. (Rec., p. 53.) He further 
testified that when he stopped work there was nothing 
due under the original contract but that what was due 
was under the verbal agreement that if the floor was 
installed, he would be paid the $10,900. That he in¬ 
stalled the floor and it was completed six (6) weeks 
before the job stopped, and that he asked many times 
for the $10,900.00 for the floor but that the owner 
would not pay it. 

Mr. Abraham Krupsaw, a witness called by the 
owner, Samuel Kluft, testified that he was employed 
by the owner, and that the pouring of the basement 
floor was not done in the order contemplated but was 
done prior to the time fixed in the contract. 

From the foregoing testimony, it is quite clear that 
the concrete floor in the basement was poured out of 


18 



I 

i 

I 

I 

I 

sequence and long before the contract contemplated 
that it should be poured, and that the appellant 
promised to pay this appellee the sum of Ten Thou¬ 
sand Nine Hundred Dollars ($10,900.00) for so j doing, 
but failed to do so. 

i 

CONCLUSION | 

i 

It is, therefore, respectfully submitted th&t this 
Court will be justified in sustaining the lower Court 
for the following reasons: 

1. There is not sufficient point of law raised in the 
record to empower this Court to review the case, the 
appellant having taken no exception concerning the 
matter of liquidated damages. 

2. The statement of evidence contains no testimony 
showing that the work originally called for by the con¬ 
tract was not completed within the time specified and 
fails entirely to show the time consumed by the author¬ 
ized extra work. 

3. The appellant has purchased the claim of the con¬ 
tractor, this appellee, and therefore stands in the shoes 
of this appellee. 

4. The Special Master found, as a matter Pf fact, 
that the reason this appellee ceased work was because 
of the failure of the appellant to make payments as 
provided for, and the appellant admits this in his brief 
when he states there is no dispute as to the facts lead¬ 
ing up to the stoppage of the work. 

5. That upon all of the testimony, as contained in 
the statement of evidence, the contractor was justified 
in ceasing work upon the building. 

It is, therefore, respectfully submitted that jthe de¬ 
cision of the lower Court should be affirmed. 

i 

i 
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